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I.  INTRODUCTION
On April 7, 2011, the Federal Communications Commission (Commission) issued a massive Report and Order to conclude a lengthy pole attachment rulemaking.  Finding that current pole attachment rates and practices stand in the way of more rapid deployment, adoption, and use of broadband infrastructure and services, the Commission dramatically lowered pole attachment rates for providers of telecommunications services and cable television services, and it promulgated numerous procedural rules to shorten the time and lower the costs of the attachment process.    

In the Report and Order, the Commission expressly acknowledged and reaffirmed that its new rules do not apply to poles owned by government entities or cooperatives, which are exempt from federal pole attachment regulation by virtue of Sections 224(a)(1) and (a)(3) of the Communications Act.   Even so, unless and until the new rules are overturned by the courts, they are likely to cause significant problems for many public power utilities.  That is so because some states incorporate all or portions of the federal pole attachment rules into state law; many state public service commissions and courts have often looked to the Commission’s rules and interpretations for guidance; and entities seeking new pole attachment agreements or renewals typically invoke the federal rules and Commission interpretations as examples of reasonable rates, terms, and conditions.  In addition, the rates that many public power utilities  charge are substantially higher than the rates that the Commission has now deemed “just and reasonable” when charged by investor owned utilities.  If public power utilities continue to charge these rates, cable and telephone companies may not only respond by pressing Congress to eliminate the municipal exemption, but also by seeking state legislation that would essentially achieve the same result. 
Minnesota has not adopted pole attachment regulations.  Thus, municipal utility‑owned poles are not subject to the Commission’s rules.  However, as stated above, rates that may be higher than those resulting from the Commission’s Order need to be carefully evaluated by Minnesota municipal utilities.  For example, just a year ago, Missouri was a state, like Minnesota, not subject to the Commission’s rules.  Now they are due to legislation in Missouri that has occurred a result of considerable pressure, particularly brought about by large cable service providers.  Additionally, legal arguments may exist under § 253 of the federal Telecommunications Act of 1996 relating to local governments restrictions that may create a burden to entry.  Therefore, the Commission’s rules are important for local government and municipal utility‑owned poles and rates and charges and related matters as outlined in this paper.  Additionally, as will be noted at the end of this paper, our Firm has helped the American Public Power Association in the development of a pole attachment guidebook that is expected to be released in the near future.  
If the Commission’s new rules were based on compelling national purposes, hard evidence, and sound reasoning, then the sacrifices that many public power utilities and their electric ratepayers may have to make sooner or later might be easier to justify and endure.  But they are not.  To the contrary, the Commission’s report and order is full of factual errors and omissions, erroneous assumptions, poor reasoning, and result-driven conclusions.   In the end, the Commission’s new rules are not likely to result in any significant increases in broadband deployment, adoption, and use, but will merely result in a massive transfer of money from electric utility ratepayers to the major telecommunications and cable companies.

To date, there has not been any appreciable increase in broadband deployment that can be attributed to the Commission’s 2011 change in attachment rates.

The new rules went into affect in May 2011.  The rules were upheld on appeal by the United States Federal District Court in the District of Columbia on February 26, 2013. American Electric Power Service Corporation, et al. v. Federal Communications Commission 708 F.3d 183 (D.C. Cir. 2013.  The Supreme Court denied cert so the rules are binding.
II.  POLE RENTAL RATES

Section 224 of the Communications Act prescribes different rate methodologies for cable and telecommunications attachments.  Under Section 224(d), the Commission developed a “cable rate formula” in the late 1970s and early 1980s that allocates the full costs of a pole, including capital costs, according to the proportion of a cable operator’s use of the “usable space” on a pole.  This formula significantly subsidizes cable attachments because it deems cable operators to occupy one foot of the usable space and electric utilities to use all of the space that is not occupied by attaching entities.  For example, if a pole had 13.5 feet of usable space and two attaching entities – the cable attacher and the electric utility – the Commission’s cable formula would charge 1/13.5 (7.4%) of the total costs of the pole to the cable operator and 12.5/13.5 (92.6%) to the electric utility, even though it may actually use only three to four feet of the usable space.   This formula has continued in effect without significant change since its promulgation thirty years ago.

In the Telecommunications Act of 1996, recognizing that the cable rate formula was not entirely fair to electric utilities, Congress provided in Section 224(e) for a new formula for telecommunications providers.  In response, the Commission developed its current “telecommunications rate formula.”  This formula has two components.  Like the cable rate formula, it allocates the usable space in accordance with each attacher’s deemed usage.  Unlike the cable rate formula, the telecommunications rate formula also allocates the support space – to which the Commission refers as “other than usable space” – among all attaching entities on a per capita basis.  Up to now, the Commission used full costs, including capital costs, for the both the cable rate formula and the telecommunications rate formula.  As Congress and the Commission expected, the telecommunications rate formula provided for significantly higher rates than the cable rate formula.  

In 2007, the Commission launched the recent rulemaking, to correct numerous problems that had arisen with its pole attachment rules, including the disparity between the rates for broadband attachments when made by cable operators and for broadband attachments when made by telecommunications service providers.  To eliminate this problem, the Commission proposed to develop a single rate formula for all attaching entities, including pure broadband providers, that would establish rates at around the level of the then-existing telecommunications rate formula.  

Before the Commission concluded its rulemaking, it began to work on the National Broadband Plan.  With accelerating the deployment, adoption, and use of broadband as its overriding objective, the Commission concluded in the Plan that high pole attachment rates and cumbersome and costly pole attachment processes were barriers to the achievement of these goals.  As a result, the National Broadband Plan, released in March 2010, recommended that rates for all attachments be set at or around the cable level and that, in the interest of uniformity and predictability, Congress and the Commission remove the exemption for poles owned by government entities and cooperatives.

Following its issuance of the Plan, the Commission reopened the rulemaking that it had launched in 2007.  This time, it abandoned its proposal to develop a single rate for all attaching entities, but proposed instead to revise the telecommunications rate formula in a way that would lower rates to, or even below, the levels calculated by the cable rate formula.  Specifically, the Commission proposed to remove capital costs from the telecommunications rate formula, on the assumption that pole owners do not take the needs of attaching entities into account when making their pole investment decisions.  According to the Commission, make-ready fees compensate pole owners for any capital costs incurred in the make-ready process and their pole investments would be the same with or without attachments by other entities.  As a result, any revenues that pole owners receive from third parties over and above reimbursement of make-ready costs are a bonus about which pole owners should not complain.  

The Commission provided no evidence to support these assumptions, and in the ensuing comment period, organizations representing electric utilities of all kinds vigorously objected to them.  For example, APPA noted that, for at least the past thirty years, most electric utility distribution poles have had a minimum of three users – the electric utility, a telephone provider and a cable company – and the Commission’s own rules assume that, in non-urbanized areas, the average number of attaching entities is three, and in urbanized areas, the average number is five.   Thus, APPA and other pole owners argued that it makes no sense to assume that, in making purchasing decisions, utilities do not anticipate the need to accommodate attachments by third-parties.  No organizations representing attaching entities or consumers offered any evidence to contradict these showings; they merely argued that it would be contrary to a utility’s own financial interest to purchase poles that are larger than their own specific requirements.  

The Commission ultimately adopted its proposal to eliminate capital costs from the telecommunications rate formula, summarizing its conclusion as follows:

Rational Firm Behavior. We find that a third-party pole attacher causes none of the capital cost of the available space on an existing pole used to satisfy the attachment demand. We base this finding on basic economic theory and the absence of evidence in the record to support a contrary conclusion.  We first discuss economic theory.  As we noted in the Further Notice, section 224 imposes no obligation on pole owners to anticipate the need to accommodate communications attachers when deploying poles.  We agree with commenters who claim that there is uncertainty surrounding future attachment demand, and therefore there is the risk that the additional cost of extra pole capacity installed in anticipation of additional demand would not be recovered.  Moreover, as discussed, the rules we adopt would impose no unrecoverable cost on the utility, but rather would provide a benefit to the utility, insofar as a utility that has not considered third party demand is able to install a new pole at the new attacher's expense.  Therefore, we agree with TWTC that utilities typically would not install such extra capacity in advance purely to accommodate possible telecommunications carrier or cable attachers.  Rather, we conclude that utilities would install poles based on an assessment of their own needs and, to the extent that future attachments could not be accommodated on such poles, leave it to the new attacher to pay the cost of the new pole.  In this manner, utilities are certain to recover the full cost of the additional capacity through make-ready charges.
Report and Order at ¶ 188 (footnotes omitted).

The Commission continues to believe that utilities by and large incur pole‑related costs for their own needs and that they are made “whole” for any additional costs imposed by third‑party attaching entities.  

In arriving at this conclusion, the Commission brushed aside the comments of the utilities.  According to the Commission, the utilities had merely put forward anecdotal statements concerning their purchasing practices and had not presented any comprehensive cost studies to support their statements.  Report and Order at ¶ 190.  The Commission ignored the fact that neither it nor any of the supporters of removing capital costs from the telecommunications rate formula had presented any evidence supporting the Commission’s assumptions, let alone comprehensive cost studies.   

Elsewhere in its opinion, the Commission also offered several other reasons for lowering telecommunications rates to the level of cable rates.  The Commission summarized them as follows:

In sum, we conclude that there are substantial benefits that will be derived from adoption of the revised telecom rate, and that these benefits substantially outweigh any costs associated with the rule. Although it is not possible to quantify with precision the benefits and costs based on the information we have before us, and although some of the benefits are not subject to quantification, several sources of gain stand out.  For one, largely eliminating the difference in prices charged to cable operators and telecommunications carriers will significantly reduce the extent to which investment and deployment choices by such providers, and competition more generally, are distorted based on regulatory classifications.  Reducing the telecom rate to make it closer to uniform with the cable rate will enable more efficient investment decisions in network expansion and upgrades, most notably in the deployment of modern broadband networks.  In addition, the change reduces the uncertainty facing third party attachers, and in particular cable companies, as to what charges they are likely to face when they engage in the provision of new advanced services or network upgrades.  The new telecom rate also will substantially reduce the incentives for costly disputes by substantially reducing the potential gains that a party can claim by arguing for a favorable attachment definition.  At the same time, in defining the new telecom rate we have been mindful of the potential burden of reform on utility ratepayers and the incentives of utilities to continue investing in pole infrastructure, and have accounted for that in setting the new telecom rate.
Report and Order at ¶ 181 (footnotes omitted).  While we believe that each of these other reasons is flawed, for the reasons that APPA provided in its opening and reply comments to the Commission, we will not add further to this lengthy paper by addressing each of them here.
  Rather, we will turn now to the specifics of the new rate rules.

A.
New Telecom Rate
Under the newly adopted rules, the Commission will allow covered pole owners (investor-owned utilities) to recover some but not all capital costs.  Specifically, the Commission has amended the telecom formula as follows: (a) in urban areas, utilities can now recover 66% of the fully allocated costs
 used for purposes of the pre-existing telecom rate; and (b) in non-urban areas utilities can recover 44% of the fully allocated costs used for purposes of the pre-existing telecom rate.
 

The new federal telecommunications rate formula can be represented as follows:


[image: image1]
The space factor is a charge for both the actual space occupied by at attaching entity and a percentage of the support space (i.e., space on pole below ground up until the lowest point where horizontal attachments can be made). 

 The new telecommunications rate will yield a pole attachment rate that is roughly the equivalent of the existing cable attachment rate.  The Commission estimates that the rate will generally fall between $5 and $7 per pole.

Significantly, the Order is silent with respect to the whether the new rate is prospective only or also applies to existing agreements.


B.
Rate Applies to Wireless Attachments 

While finding that the federal pole attachment rules apply to wireless telecommunications providers, up until the Report and Order the Commission had not adopted a specific pole attachment rate methodology for wireless attachments.  Instead, the Commission had left negotiation of wireless rates to the parties, with the Commission’s complaint process available to address any unresolvable disputes.  In its Report and Order, the Commission concluded that the newly revised telecommunications rate formula shall apply equally to wireless pole attachments, including wireless attachments on the pole top above the electric lines. 


C.
Rates for Attachments Used for Multiple Purposes

Section 224(d) provides that the cable rate is for “any pole attachment used by a cable television system solely to provide cable service.”  Nevertheless, the Commission previously ruled that cable systems do not lose the benefit of the cable rate if they also use their attachments to provide broadband Internet services.  Based on this ruling, and in the absence of a Commission ruling on the regulatory status of Voice over Internet Protocol, the cable industry had routinely refused to pay higher telecommunications rates when they used their cable attachments to support commingled cable service and VoIP.  In the new Order, the Commission expressly confirms that attachments used by cable operators or telecommunications service providers to provide VoIP will be subject to the cable or new lower telecommunications rates. 

III.  NEW ATTACHMENT PROCESSES

The Commission also adopted a mandatory comprehensive timeline for utilities to complete pole attachment application, review, and make-ready processes.  In adopting these new access rules, the Commission indicated that adopting a specific timeline was necessary because “evidence in the record reflects that, in the absence of a timeline, pole attachments may be subject to excessive delays.”  The “evidence” on which the Commission relied was not a comprehensive study of the kind that it said electric utilities should have filed, but purely anecdotal statements by a handful of attaching entities.  Again, the Commission largely ignored the extensive comments by all sectors of the utility industry that the current pole attachment access process is generally working fine, and that the development of cookie-cutter, one-size-fits-all rules is both unnecessary and potentially harmful to the maintenance of a safe and reliable electric system. 

A.
Four-Stage Timeline

The Commission’s Order adopts a four‑stage timeline: 

Stage 1:  Survey: 45 days.  During the 45-day survey phase, the pole owner conducts an engineering study to determine whether and where attachment is feasible, and what make-ready is required.  This period is 15 days longer for “large orders,” as defined below.   These time periods apply to both wireline and wireless attachments in or above the communications space.  

The 45- and 60-day timelines do not start until a completed application is submitted, and there is flexibility for larger orders.  To constitute a “request for access” necessary to trigger the timeline, a requester must submit a complete application that provides the utility all of the information necessary under its procedures to begin to survey the poles.  The Commission will require pole owners to provide timely notification of errors in an application.

If a utility denies an attachment request, it must provide a written explanation of its denial that includes all supporting evidence and information as to why the attachment request was denied.  The utility must explain how the evidence and information relate to reasons of lack of capacity, safety, reliability, or engineering standards.  

Stage 2:  Estimate: 14 days.  If a utility does not deny a request for access, it must present to a requesting entity an estimate of charges for performing all necessary make-ready work within 14 days of providing its Stage 1 response—or within 14 days after the requesting entity delivers its own survey to the pole owner, as it may do if the pole owner fails to meet the timeline’s Stage 1 deadline.  

The requesting entity may consider the estimate for 14 days after receiving it before the utility may withdraw the offer.  Both offer and acceptance may be made sooner than the maximum 14 days.  Estimates will not expire automatically after 14 days, but rather must be actively withdrawn by the utility.  If an estimate is withdrawn by the utility, the prospective attacher must resubmit its application for attachment.
Stage 3:  Attacher Acceptance: 14 days.  The attacher has up to 14 days to approve the estimate and provide payment.  The Commission had initially proposed to require that utilities accept installment payments for make-ready work as a way to motivate utilities to complete make-ready in a timely manner.  In the final rules, however, the Commission agreed with utility commenters, including APPA, that the decision whether to accept installment payments or require an advance payment in full should be left to the individual pole owners. 

Stage 4:  Make-Ready: 60 days.  Under most circumstances the Commission will require a utility to complete routine make-ready within 60 days of receipt of payment. 

B.
Rearrangement/Relocation of Existing Attachments


Upon receipt of payment from the attacher, a utility is required to notify in writing all known entities with existing attachments that may be affected by the planned make‑ready.  The notice shall: 

(1) Specify where and what make-ready will be performed; 

(2) Set a date for completion of make-ready no later than 60 days after notification (or 105 days after notification in the case of larger orders) for attachments in the communications space, or no later than 90 days after notification (or 135 days after notification in the case of larger orders) for wireless attachments above the communications space;

(3) State that any entity with an existing attachment may add to or modify the attachment before the date set for completion of make-ready; 

(4) State that the utility may assert its right to 15 additional days to complete make-ready and that, for attachment in the communications space, the requesting entity may complete the specified make-ready itself if make‑ready is not completed by the date set by the utility (or, if the utility has asserted its 15-day right of control, by the date 15 days after that completion date); and 

(5) State the name, telephone number, and e-mail address of a person to contact for more information about the make-ready procedure.  

C.
Exceptions and Limitations to the Timeline

As APPA and other utilities noted, practical considerations make compliance with the timelines listed above very difficult or impossible in certain circumstances.  As a result, the Commission’s Order creates some exceptions to the access timelines.  

1. Limit on Order Size
The Commission has adopted limits on the size of attachment requests that are subject to the access timelines.  Specifically, the Commission will apply the timeline to orders up to the lesser of 0.5% of the utility’s total poles within a state or 300 poles within a state during any 30-day period.  For larger orders—up to the lesser of 5% of a utility’s total poles in a state or 3,000 poles within a state—the Commission adds 15 days to the timeline’s survey period and 45 days to the timeline’s make-ready period, for a total of 60 days.  For in-state orders greater than 3,000 poles, the Commission will require parties to negotiate in good faith regarding the timeframe for completing the job.  To determine the size of an attacher’s request, the Commission will aggregate all of the attacher’s requests from a utility within the state during the period in question.  

2. Stopping the Clock  

The Commission’s Order recognizes that emergencies and certain other events during the make-ready phase can be beyond a utility’s control.  As a result, the Commission has adopted a “good and sufficient cause” standard under which a utility may toll the timeline for no longer than necessary where conditions render it infeasible to complete the make-ready work within the prescribed timeframe.  For example, utilities may toll the timeline to cope with an emergency that requires federal disaster relief.  At the same time, the Order states that a utility cannot stop the clock for routine or foreseeable events, such as repairing damage caused by routine seasonal storms; repositioning existing attachments; bringing poles up to code; lack of resources; or awaiting resolution of regulatory proceedings, such as a state public utilities commission rulemaking, that affect pole attachments.

When a utility stops the clock, it must notify the requesting entity and other affected attachers as soon as practicable.  The clock does not stop until a utility provides notice to all relevant parties that the deadline must be deferred.  Notification may be brief, but must be in writing and include the reason for and date of the stoppage.  As soon as the reason for the clock stoppage no longer exists, the utility must notify affected entities of the new deadline and the date that the clock will restart. Further, the Commission concluded that the clock stoppage may be no longer than necessary based on the nature of the event, and the clock must restart no later than the date when the utility returns to routine operations.  

Moreover, the Commission recognizes that, in the aftermath of an emergency, a utility will naturally and reasonably devote its utmost resources to public safety and restoring service.  But, according to the Commission, when the utility resumes normal operations, “nondiscrimination requires a utility to resume pole attachment projects in place with internal work orders in the utility's queue.”  Report and Order at ¶ 72.  

D.
Performance of Make-Ready

Under the Commission’s new Order, utilities may fulfill their access obligation by performing make-ready themselves, by contracting out the direction and management of make-ready, or by cooperating with existing attachers’ contractors to ensure make‑ready is timely.  

If make-ready is not completed by the date specified in the utility’s notice to entities with existing attachments, a utility, prior to the expiration of the 60-day notice period (or 105‑day notice period in the case of larger orders), may notify the requesting attacher in writing that it intends to assert its right to complete all remaining work within 15 days. In such cases, the utility will have an additional 15 days to complete make-ready.  If make‑ready remains unfinished at the end of the 15-day extension, the attacher may assume control of make-ready at that point (Day 148 of the timeline, or Day 193 in the case of larger orders).  The use of outside contractors by attaching entities is discussed in more detail below in Section IV.

E.
Wireless Attachments

The Commission’s Order states that Section 224 allows wireless attachers to access the space above what has traditionally been referred to as “communications space” on a pole. The Order expressly bars blanket prohibitions on pole top access for wireless attachments. 
For wireless attachments above the communications space on a pole, the Commission’s timeline provides an extra 30 days for make-ready, for a total of 90 days.  In recognition of the safety and operational concerns, the Commission will not, however, allow a wireless carrier to resort to self-help through the use of contractors for attachments above the communications space if an electric utility does not meet the 90‑day make-ready timeframe.  Instead, wireless carriers must file a complaint with the Commission. 

F.
Timeline Not Applicable to Ducts, Conduits, and Rights-of-Way.  

The Commission cited APPA’s comments in support of its decision not to extend the timeline requirements to access to ducts, conduits, and rights-of-way at this time.  The Commission agreed with APPA that access to ducts and conduits raises different issues than access to poles, and the record does not demonstrate that attachers are, on a large scale, currently unable to timely or reasonably access ducts, conduits, and rights‑of-way controlled by utilities.  

IV.
USE OF OUTSIDE CONTRACTORS

A.
General Right to Hire Contractors

Under the new Order, if a utility does not meet its deadline to complete a survey or make-ready established in the timeline, an attacher may hire contractors to complete the work in the communications space.  In adopting this rule, the Commission indicated that it was not persuaded by contentions of electric utilities that use of contractors raises safety and operational concerns and is impractical.  The Order requires each utility to make available a current and reasonably sufficient list of contractors that it authorizes to perform surveys or make-ready on its poles, and it specifies that attachers may only use contractors from such lists.   If a utility fails to provide a list of approved contractors, attachers may use contractors that have the “same qualifications, in terms of training, as the utility’s own workers.” 

While an attacher may use a contractor to attach a wireless antenna above the communications space and associated safety space, the Commission found that that an attacher may only use a contractor that has the proper qualifications and that the utility has approved to perform such work.  Utilities are not required to keep a separate list of contractors for this purpose, but must be reasonable in approving or disapproving contractors.  Accordingly, the standard for attachment by a contractor in the communications space remains that of the “same qualifications” as the utility, but any attachment in the electric space must be at the higher utility-approved standard.

B.
Utility Oversight.  

To guard against substandard work, the Order requires attachers to provide the utility an opportunity to have a representative accompany and consult with the attacher and the attacher’s authorized contractor whenever the contractor visits a pole.  The utility representative may monitor a contractor’s work and insist that the work meet utility specifications for safety and reliability, including requirements that may exceed NESC standards.  

C.
Capacity, Safety, Reliability and Applicable Engineering Limitations 

Electric utilities retain the statutory right to deny access where there is insufficient capacity or for reasons of safety, reliability, or generally applicable engineering purposes.  Where the attacher and an electric utility’s representative disagree, they are obligated to try to reach an accommodation within a reasonable amount of time, and disputes should be escalated within the companies when no agreement is reached on the ground.  If the electric utility and the attacher are unable to reach agreement or to find a suitable alternative, the electric utility may make the final decision on such a matter, subject to Commission review through the complaint process.  In determining whether capacity, safety, and other considerations apply, the Commission will, among other things, require pole owners to utilize the same practices that they would use themselves.  

As indicated above, the Commission will not allow a wireless carrier to resort to self‑help to make attachments above the communications space through the use of a contractor if a utility fails to meet the access timeline.  Instead, a wireless carrier must bring a pole attachment complaint.

V.  THE ENFORCEMENT PROCESS

A. Revising Pole Attachment Dispute Resolution Procedures

The Commission revised its rules to require that there be “executive-level discussions” (i.e., discussions among individuals who have sufficient authority to make binding decisions on behalf of the company they represent) prior to the filing of a complaint at the Commission.  In addition, parties are encouraged to meet face-to-face for these executive-level discussions.  The new rule 47 C.F.R Section 1.1404(k) states:

The complaint shall include a certification that the complainant has, in good faith, engaged or attempted to engage in executive-level discussions with the respondent to resolve the pole attachment dispute.  Executive-level discussions are discussions among representatives of the parties who have sufficient authority to make binding decisions on behalf of the company they represent regarding the subject matter of the discussions.  Such certification shall include a statement that, prior to the filing of the complaint, the complainant mailed a certified letter to the respondent outlining the allegations that form the basis of the complaint it anticipated filing with the Commission, inviting a response within a reasonable period of time, and offering to hold executive-level discussions regarding the dispute.  A refusal by a respondent to engage in the discussions contemplated by this rule shall constitute an unreasonable practice under section 224 of the Act.

B. Unauthorized Attachments

Based on the comments of APPA and other utility groups, the Commission concluded in its Order that there is a well-founded concern that an unauthorized attachment payment amounting to no more than back rent provides little incentive for attachers to follow authorization processes, and that competitive pressure to bring services to market overwhelms any deterrent effect.  
To address these concerns, the Commission will consider contract-based penalties for unauthorized attachments to be presumptively reasonable if they do not exceed an unauthorized attachment fee of five times the current annual rental fee per pole if the pole occupant does not have a permit and the violation is self-reported or discovered through a joint inspection, with an additional sanction of $100 per pole if the violation is found by the pole owner in an inspection in which the pole occupant has declined to participate.  The Commission will also allow an unauthorized attachment fee of $500 per pole for pole occupants without a contract (i.e., when there is no pole attachment agreement between the parties).  In order to enforce such penalties a pole owner must provide specific notice of a violation (including pole number and location) before seeking relief against a pole occupant.  Penalties have been imposed for unauthorized attachment based on a fee of five times the annual pole rental fee plus $50 to $100 penalty.  
C. The “Sign and Sue” Rule

In the Order the Commission confirmed the continuing application of the “sign and sue” rule, which allows an attacher to challenge the lawfulness of terms in an executed pole attachment agreement that the attacher claims it was coerced to accept in order to gain access to utility poles.  The Commission declined to adopt a proposed modification to the sign and sue rule, which would have required an attacher to provide written notice during the negotiations of any objections that it might subsequently raise.  The Commission found that such a requirement would probably make the negotiations more cumbersome, as attachers, to preserve potential complaints, would probably raise many more objections than they might otherwise.  The Commission also found that such a notice requirement would be unnecessary, as its rules require that parties considering the filing of a complaint give the prospective defendant at least 10 days prior notice.  

D. No Compensatory Damages for Complaints

Consistent with APPA’s recommendation, the Commission declined at this time to amend its rule to allow attaching entities to seek compensatory damages as part of the pole attachment complaint process.  

VI.  ILECs GIVEN THE BENEFIT OF LOWER RATES 
AND A FORUM FOR COMPLAINTS

Perhaps one of the most fundamental changes adopted in the Order was the Commission’s decision to give Incumbent Local Exchange Carriers the benefit of the new lower telecommunications rates as well as access to the Commission’s complaint process.  

Section 224(a)(5) of the Communications Act specifically excludes incumbent local exchange carriers from the definition of “telecommunications carrier” for purposes of federal pole attachment regulations. Accordingly, the requirement in Section 224(f)(1) requirement that electric utilities provide nondiscriminatory pole attachment access to telecommunications carriers does not require utilities to provide access to ILECs.  Historically the Commission has interpreted this exclusion as Congressional recognition of the parity between electric utilities and ILECs as pole owners in negotiating attachment agreements.

In its Order, however, the Commission distinguished between giving ILECs access to poles pursuant to Section 224(f)(1) and giving them the benefit of lower rates pursuant to Sections 224(b) where ILECs already have such access.  The Commission found that Section 224(b) requires that the Commission ensure that the rates, terms and conditions for pole attachments are just and reasonable, and Section 224(a)(4) defines a pole attachment as any attachment by a provider of “telecommunications services.” The Commission notes that unlike the definition of “telecommunications carrier,” the definition of “telecommunications service” does not exclude ILECs.  Accordingly, the Commission has concluded that it has authority to ensure that the rates, terms and conditions of incumbent LECs’ pole attachments are just and reasonable.  

While the Commission might simply have said ILECs are entitled to the new telecommunications rates under Section 224(e), the Commission recognized that the relationship between utilities and ILECs may be very complex, particularly where joint use agreements exist.  As a result, the Commission said that ILECs must file complaints with the Commission challenging the rates, terms and conditions of pole attachment agreements with other utilities.

It is not clear at this point whether, and to what extent, the Commission will apply the same pole attachment requirements and regulations in determining the reasonableness of a complaint brought by an ILEC, or whether the Commission would consider offsetting considerations such as the additional rights that an ILEC may have as a pole owner.  Nor does the Commission address the fact that its decision places electric utilities in a situation of having to obtain access to ILEC facilities for electric attachments without reciprocal rights of access.

VII.  ISSUES ON RECONSIDERATION
In the Commission’s May 2010, Further Notice of Proposed and Order the Commission ruled that utilities must allow the use of the same pole attachment techniques that the utility itself uses or allows, including boxing and bracketing.  In its Order in response to a petition for reconsideration filed by a group of Florida Utilities, the Commission clarified that an electric utility’s use of a particular attachment technique for facilities in the electric space does not obligate the utility to allow the same technique to be used by attachers in the communications space.  

The Commission also clarified that, to the extent a utility uses or allows a certain attachment technique in one type of circumstance, it is not obligated to allow the same technique in any type of circumstance. The Commission explained that a utility may limit the circumstances in which a particular technique can be used so long as its standards are “clear, objective, and applied equally to both the utility and the attaching entity.”  
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Working regularly with teams of engineering, financial, tax, marketing and other specialists, we also help our clients make and implement comprehensive telecommunications plans; develop advanced communications systems; comply with all pertinent federal, state and local legal requirements; identify and evaluate potential strategic partners and negotiate cooperative relationships with them; draft integrated right-of-way and zoning ordinances, franchises, licenses, permits, contracts, forms and other related documents; negotiate pole, duct, conduit, fiber, and tower agreements; obtain stimulus funding and implement award conditions; prepare technical, financial and performance audits and reviews; and administer and enforce cable and telecommunications franchises.

In 2012, Baller Herbst was the only law firm in the United States named to Broadband Communities’ Fiber-to-the-Home Top 100.  http://www.baller.com/pdfs/BBC100.pdf  As Broadband Communities observed, “Though Washington, D.C., is ﬁlled with communications law ﬁrms, the Baller Herbst Law Group has consistently promoted the development of ﬁber to the home through its representation of clients and through public policy advocacy.”  During the last 15 years, Baller Herbst has been involved in most of the leading broadband projects in the United States, including more than 40 public fiber projects.  Among the most best known are Bristol, Virginia (singled out for praise in the Federal Communications Commission’s National Broadband Plan); Chattanooga, Tennessee (America’s first gigabit service provider); Lafayette, Louisiana (admired throughout the international fiber community); and OneCommunity, Ohio (twice recognized as one of the world’s top seven intelligent communities).  We also served as a consultant to Google in its Fiber for Communities initiative and are participating in the Gig.U initiative.  

In 2002 Baller Herbst authored a comprehensive pole attachment guidebook for APPA.  In 2013-2014, Baller Herbst again worked with APPA to revise and update the guidebook. 

Jim Baller is a senior principal based in Washington, D.C.  His clients include the American Public Power Association, the National Association of Telecommunications Officers and Advisors, and dozens of local governments, public power utilities, and other entities in a wide range of communications matters.  He has also been working with Google on its Fiber for Communities initiative.  He is the founder and president of the US Broadband Coalition, a consortium of more than 160 prominent organizations of all kinds that promoted the development of a national broadband strategy for the United States and recommended the framework that the Federal Communications Commission used in its National Broadband Plan.  http://www.bb4us.net   

The Fiber to the Home Council has recognized Jim as “the nation's most experienced and knowledgeable attorney on public broadband matters,” and MuniWireless called him “the foremost legal expert on U.S. public broadband matters.”  In 2001, NATOA named Jim its Member of the Year.  In 2006, MuniWireless awarded him its first “Esme Award” for "working tirelessly to protect the interests of municipalities, many times in the face of huge opposition.”  In 2007, NATOA honored him as its first “Community Broadband Visionary of the Year,” for “almost single-handedly putting the need for a national broadband strategy to the forefront of public consciousness.”  Later in 2007, Washingtonian Magazine included Jim in its list of “Washington's Best Lawyers” (defined as the top one percent).  In 2009, Ars Technica included Jim on its list of the 25 “Top Names in Tech Policy,” and FiberToday named him its “Person of the Year.”  In 2012, the Fiber to the Home Council presented him its prestigious Chairman’s Award. He is a frequent keynoter on broadband matters and is also co-host of BroadbandUS.TV’s broadband television policy series, “Inside Voices on Critical Choices.”  http://www.BroadbandUS.tv  He is a graduate of Dartmouth College and Cornell Law School.

Adrian E. Herbst Adrian Herbst is a principal with the Baller Herbst Law Group with offices in Minneapolis, Minnesota and Washington, D.C.  He is in charge of the Minneapolis office.  The Baller Herbst Law Group primarily provides legal assistance to local governments and their utilities throughout the country on a broad range of matters related to cable services, telecommunications services, and a wide range of municipal and local utility matters as well.  This includes assistance on ordinances, franchises, and a wide range of agreements, including pole attachments and service agreements.

Adrian Herbst formerly was a full‑time City Attorney for the City of Bloomington, Minnesota and also served as an elected official for that City for 16 years.  In those capacities, he worked with numerous municipal organizations, including the Minnesota League of Cities, where he was Vice President, the National League of Cities, and International Municipal Lawyers Association. He has been a regular participant in those groups for over 25 years, providing information and assistance, making presentations at seminars and conferences, and developing materials for use by local governments and local utility groups.  

Sean Stokes became a principal in the Firm in 1998.  Since then, he has worked closely with Jim Baller and Adrian Herbst on all of the Firm’s public broadband matters, and he is also the Firm’s primary expert on pole attachment and wireless matters.  Before joining Baller Herbst, he was Associate General Counsel for the Utilities Telecommunications Council (UTC), where he directed the legislative and regulatory strategy of the nation's electric, gas and water utilities, and natural gas pipelines, regarding the adoption and implementation of the Telecommunications Act of 1996.  He is a graduate of Denison University and the National Law Center at George Washington University, holds Martindale-Hubbell highest peer-reviewed AV-rating, and is a member of numerous bars and bar associations.
Casey Lide joined the Firm in 2002 and has been a principal for the last four years.  During that time, he has worked on numerous public broadband projects and stimulus matters.  He is also the firm’s primary expert on privacy, CALEA, copyright, and social media matters.  Prior to joining Baller Herbst, Casey served as Director of Policy and Networking Programs for EDUCAUSE, a national information technology association that represents the interests of the Nation’s colleges, universities and other institutions of higher education.  In this capacity, he was responsible for identifying and implementing association policy and representing the association on a variety of legislative and Federal Communications Commission initiatives in the telecommunications area.  He also directed working groups and provided policy advice to the association on such topics as advanced networking and the Next Generation Internet, wireless communications, Internet security, the digital divide, domain name policy, privacy, the Health Insurance Portability and Accountability Act, federal investment in information technology research, and distance education.  He is a graduate of the E.W. Scripps School of Journalism at Ohio University and Ohio State University College of Law. 
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Rate = Space Factor x Capital Cost





Where Capital Cost:





in Urbanized Service Areas = 0.66 x (Net Cost of a Bare Pole x Carrying Charge Rate)





in Non-Urbanized Service Areas = 0.44 x (Net Cost of a Bare Pole x Carrying Charge Rate)








� 	For example, the Commission summarily rejected, without discussion, APPA’s and NRECA’s showing that lowering pole attachment rates, especially for entities that are already providing telecommunications services in most areas of the United States, would probably have little, if any, effect on broadband deployment, adoption, and use, especially in the absence of any mechanism to ensure that any cost savings were passed through to broadband consumers.   


� 	As specified in the pre-existing telecom rate formula, this is the net cost of a bare pole times the carrying charge rate.  47 C.F.R. § 1.1409(e)(2).


�	An urbanized service area has 50,000 or higher population, while a non-urbanized service area has under 50,000 population.  47 C.F.R. § 1.1417(c).  “If any part of the utility’s service area within the state has a designation of urbanized (50,000 or higher population) by the Bureau of Census, United States Department of Commerce, then all of that service area shall be designated as urbanized for purposes of determining the presumptive average number of attaching entities.”  Id.  





