NO. 00-CI-007100 JEFFERSON CIRCUIT COURT
DIVISION THREE(3)

INSIGHT COMMUNICATIONS

COMPANY, L.P., et al. PLAINTIFFS
V. OPINION AND ORDER
CITY OF LOUISVILLE, KENTUCKY DEFENDANT

This matter is before the Court on aMoation for Summary Judgment fled by Defendant

City of Louisville ("the City”). Fantiffs Inaght Communications Company, L.P. and Ingght
Kentucky Partnersii, L.P. f/k/aIntermedia Partners of Kentucky, L.P. (“Insght”) brought this
declaratory judgment action seeking a determination that the City breached its contract with
Insght because a cable televison franchise which the City awarded to Knology, Inc. was more
favorable than the cable franchise previoudy granted to Ingght. In addition, Plaintiffs clam the
award of the Knology franchise violated Sate law regarding advertisng for franchises such as
the one awarded Knology. Having carefully considered the pending motion, supporting and

opposing memoranda with atachments, and applicable law, the Court grants the City's motion.

RELEVANT FACTS

In 1973 the City awarded the firgt cable televison franchisein Louisvilleto River City
Cable Televison. 1n 1978 River City changed its nameto C.P.l. of Louisville and continued to
operate the franchise. A successor to that entity, Plaintiff Intermedia Partners of Kentucky, L.P.
(now known as Ingght Kentucky Partnersl, L.P.) acquired arenewd franchise effective May
12, 1998 extending through March 31, 2010 (hereafter "the Renewa Franchise Agreement). This

Renewa Franchise Agreement had atwelve-year term and provided a fifteen-month deedline for
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replacement of the exigting al-coaxid cable plant with a"hybrid fiber/coax" plant usng a
combination of fiber optic cable and coaxid cable. The Renewa Franchise Agreement

contained " Section 38 - Term of Franchise and Renewd" which provides asfollows.

The term of this franchise renewa shdl be such that the franchise
expires on March 31, 2010. The rights and privileges granted by
this ordinance to Operator are not exclusve and nothing herein is
intended to or shdl be condtrued so as to prevent the City from
granting other and smilar rights, privileges and franchises to any
other person, firm, association or corporation, provided, however,
that such rights, privileges and franchisess are nether "more
favorable' nor "less favorable' if the rights, privileges granted and,
burdens imposed in the subsequent franchise ae subgtantidly
gmilar to those contained in this Franchise Ordinance.

In 1999 Insght acquired control of Intermedia Partners of Kentucky, L.P. and as a consequence

with the City's approva became the franchisee.

A compsetitor, Knology, began discussions with the City in February 2000 regarding the
offering of a competing cable franchise which would offer acommunications network capable of
smultaneoudy providing voice, video, data and other communications services. The steps
preceding the eventud issuance of afranchise to Knology, roc. are accurately detailed in the

City's memorandum as follows:

0. On August 8, the Board reviewed and approved publication
of a proposed Invitation For Bid (IFB) Ordinance, Number
0-112-8-00. The IFB Ordinance st forth the terms and
conditions under which the City would sdl a cable
televison franchiss to an interested bidder. Publication
occurred on August 12, 2000, through an advertisement in
the Louisville Courier-Journal that ingructed potentia
bidders to submit responsve bids by 10 AM of August
21s¢. On August 14, Indght sent the Board a letter
objecting to severa terms and conditions in the IFB
Ordinance.



10. On August 17th, by a letter to the Director of Public
Works, Knology agreed to the terms and conditions in the
IFB Ordinance. No other bidder came forward before the
deadline of August 21%. Later on August 21%, a committee
of the Board conducted a hearing on Knology's financid,
technica and legd qudifications and receved a letter from
Knology's counsel responding to each of the mgor points
that Ingght had rased in its letter to-the Board dated
August 10.

11. In an effort to resolve the dispute over the terms and
conditions of the IFB Ordinance, the City, Knology and
Ingght participated in a mediation with the Honorable Ben
Shobe, a retired judge of this Court. During the mediation,
Knology agreed to two changes to the IFS Ordinance.
Fird, it agreed to a reduction of the consgtruction deedline
from 5 years to 4% years. Second, Knology agreed that,
over the next five years it would make an annud
contribution of $100,000 to help improve the City's
technological  abilities.  Notwithstanding these concessons
by Knology, Indght refused to wave its "levd playing
fiedd" objectionsto the IFB Ordinance.

12.  After the IFB Ordinance was amended to incorporate the
changes to which Knology had agreed, the Board of
Alderman approved it on August 29, 2000, as Ordinance
#114, Series {As Amended), Pit the same time, the Board
approved Resolution #187, Series 2000, which awarded a
franchise to Knology pursuant to Ordinance 114, Series
2000. The Mayor dgned both of these documents on
September 12, 2000.

Ingght filed its Complaint for Declaration of Rightsin this Court on November 2, 2000.
Insight seeks a declaration that the 2000 ordinance isvoid. It aso seeks a declaration that the
Board of Alderman's resolution granting the cable televison franchise to Knology is void and
that the City breached the Renewa Franchise Agreement with Insight by awarding this second
franchise (the "Knology Franchisg') on more favorable terms. Findly, Indght seeksa
declaration that the City of Louisville falled to comply with Kentucky low regarding the
publication of an ordinance by changing the ordinance without proper notice to the public. The

City moved for summery judgment in April 2001 and the motion was fully briefed on June 15,



2001. However, the parties later removed the mater from the Court's docket while meaningful
settlement discussions' were underway. In October 2001 the matter was returned to the

summary judgment docket this Court's consideration.

CONCLUS ONSOF LAW

Insght contends thet there are four materid differences between the Insight franchise and
the Knology franchise which judtify Indght'sinvocation of the"leve playing fidd" provisonin
Section 39 of Indght's Renewa Franchise Agreement. Fird, the Ingght franchise was for twelve
years while the Knology franchise is for fifteen years. Second, the Insght Renewd Franchise
Agreement required Insght to complete its reconstruction project within fifteen months while
Knology was alowed fifty-four months to build its system.  Third, Ingght contends thet while it
was required to perform a“smultaneous build” in dl parts of the City, Knology was permitted to
concentrate its congtruction in one part of the City each year. Findly, Indght's Renewa
Franchise Agreement had a sixty-day notification period to cure any default with the pendties
including potentid revocation, while the City's sole remedy againgt Knology for failure to meet
its congtruction deadlines for aperiod of eighteen months was a $600 daily pendty. To establish
the materidity of these differences, Insght renders the affidavit of Henry Sherman, "an expert in
the cable industry,” who opines on the more favorable terms granted Knology in the length of the
franchise, time for congtruction and pendties for failing to comply with congtruction timetables.
On the "smultaneous build" provison alegedly applicable to tight but not Knology, Insight

gpparently does not rely an Mr. Sherman but smply the plain language of the agreements.

The City maintains that the determination of whether the Knology Franchise violates the
"subgtantialy smilar requirement of Section 38 is one of law to be made by this Court. Citing

case law from other jurisdictions which have dedt with amilar issues, the City contends thet an



item by item comparison is not appropriate to determine whether the competing entities have

been granted substantidly smilar agreements. Thusin United Cable Televison Service Corp. V.

Depatment of Public Utility Control, 235 Conn. 334, 663 A. 2d 1011, 1025 (1995), the Supreme

Court of Connecticut found that alevel playing field inquiry "requires consideration of the entire
package of terms and conditions required of both cable providersin order adequately to
determine whether one has been favored over the other.” Neverthdess, the City inssts that even
if an item by item comparison is made, it is clear as amatter of law that Insght has not been

subjected to terms less favorable than those granted Knology.

Under Kentucky Rule of Civil Procedure CR 55.03 a summary judgment:

..shdl be rendered forthwith if the pleadings, depositions, answers
to interrogatories, dipulations, and admissons on file, together
with the affidavits, if any, show that there is no genuine issue as to
any maerid fact and that the moving pary is entitted to a
judgment as amaiter af law.

A summary judgment is used "to terminate litigation when, as a matter of law, it gppears
that it would be impossible for the respondent to produce evidence & trid warranting a judgment

in hisfavor and againg the movant.” Paintsville Hogpitd Co. v. Rose, Ky., 683 SW.2d 255, 256

(1985), dting, Robertson v. Lampton, Ky., 516 SW.2d 838, 840 (1974). To prevail on amotion

far summary judgment, a movant must convince this Court, by the evidence of record, thet there

are no genuine issues of materia fact. Steelvest v. Scangted Service Center. Inc., Ky., 807

S.W.2d 476 (1991 ); Hubblev. Johnson, Ky.. 841 SW.2d 169 (1992). A party opposing a

properly supported summary judgment motion cannot defeat that motion without presenting at
least some affirmétive evidence demondrating that there is a genuine issue of materid fact

requiring trid. Stedvest, supraat 482. In the andysis, “the focus should be on what is of record



rather than what might be presented at trid.” Welch v. American Publishing Co. of Kentucky,

Ky., 3 SW,3d 724, 730 (1999).

Asthe City correctly notes, the interpretation of a contract istypicaly an issue of law for

the Court. Morganfiedd Nationa Bank v. Damien Elder & Sons, Inc., 836 S.W.2d 893, 895

(1992). The proper congtruction of a contract is amatter which should not be submitted to ajury
"unless it depends upon a choice among, reasonable inferences to be drawn from extringc

evidence admissible gpart from the application of the parole evidence rule, Cook United Inc. v.

Waits, Ky., 512 SW.2d 493, 495 (1974). Extrindc evidence isnot consdered unlessthe
contract itsdlf is so ambiguous thet it is necessary to resort to extringc evidence to determine the

parties intent. Thus, in Central. Bank & Trugt Co. v.. Kincaid, Ky., 617 SW.2d 32, 33 (1981)

the Supreme Court stated:

Firg of adl we need to determine whether the terms of the
[contract] are ambiguous. If they are, then extringc evidence may
be resorted to in an effort to determine the intention of the parties;
if not, then extrindc evidence may not be resorted to. The criterion
in determining the intention of the paties is not wha did the
parties mean to say, but rather the criterion is what did the parties
mean by what they said. An ambiguous contract is one capable of
more than one different, (sic) reasonable interpretation.

Applying these principles to the pending motion, it is clear that the issuesraised by
Insgght are properly decided on amoation for summary judgment because there is no ambiguity in
the relevant contracts. Insight was promised that “the rights, privileges granted and burdens

imposed in the subsequent franchise” would he "subgtantialy smilar™ to Insght's. Asthe City



correctly notes, the determination of "substantia smilarity” isameatter of contract congtruction

and not an issue of fact for ajury®.

Comparing the two agreements, it is clear that the fifteen-year term of the Knology
Franchiseis subgtantidly smilar to the twelve-year term awarded to Insight when the "build

time" isconsdered. Indeed, Section 39 of the Knology Franchise states specificaly:

The term of this Franchise shal be fifteen (15) years from the dite
this franchise is granted, to the Operator. The term of this
franchise reflects that the City and Operator recognize that
Operator will likdy only have a completed Cable Sysem for
goproximately ten (10) years of the franchise.

In this provison the City specifically acknowledged that the congtruction time for the
new system would leave Knology with gpproximately ten years with afully operationd cable
systlem. Similarly, Ingght's twelve-year Renewa Franchise Agreement implicitly recognizes that
ater afifteen month recondruction of its exising cable system, Indght would have dightly over
ten years with afully rebuilt operationd cable system. Because both franchisees are granted

essentidly identica franchise terms, i.e. ten years, Insght's attack on thisissue mudt fail.

Smilarly, the condruction time dlowed each franchisee isnot dissmilar. While Insght

isonly dlowed fifteen months, as the City aptly points out, new congruction and system

upgrades are completely different tasks. Accord Cable Systems of Southern Connecticut, Ltd. V.

Connecticut DPUC,1996 W. L. 661818 at pg. 4. Obvioudy Insight will have an operationa

cable system while the upgrade is being completed. Knology, by contrast, will only have a

If ingght’ s position were accepted, any franchise granted on terms that were not precisely
identicad to Ingght’s contract terms would be subject to evauation by ajury. Clearly, the
“subgtantidly smilar” language in Section 38 was never intended to require ajury
comparison of provisons of competing franchises.



portion of its system operating until congruction is fully complete fifty-four months after

commencement.

Insgght urges the Court to view this particular provison from the standpoint of the
number of miles of congtruction or rebuild per month which each franchisee will have to
accomplish or dternatively the present vaue of the investment in each franchisees project. This
Court regjects Ingght's gpparent belief that the "subgtantialy smilar” provision in Section 38 of
the Renewa Franchise Agreement entitles Insight to know the exact financid burden its
competitor will bear so that the relative burdens can be matched or distinguished. Section 38
protects Ingght, the incumbent, from a franchisee who has received a substantially more
favorable contract; it does not guarantee Insght the right to dissect financidly its competitor and

then argue that the two competitors financia burden must match.

Thethird challenge rdaes to the so-cdled “ smultaneous build” vis-a-vis * phased
congruction.” The City correctly notesthat Section 45 (5) of the Knology Franchise states that:

In planning and undertaking congtruction, the Operator shal treet

dl aeas and neghborhoods in the City on a subgantidly equd

bass in order that Cable Services will be avalable to potentid
subscribers at subgtantidly the sametime.

Insght has a comparable provison in Section 41(3) of its Renewa Franchise Agreement

wheren it Sates:

The condruction timetable is such that both low and high income
areas will receive the benefits of the upgrade and construction.

In this Court's view the competitors have smilar obligations regarding service throughout

the city. Although Knology is alowed a phased congtruction gpproach, thereis not the



consderable |atitude to ignore or delay servicing portions of the City's resdents which Insght

would have this Court bdieve.

Fndly, Inaght complainsthet it has only sixty days to cure any default in mesting its
condruction timetable while the City cannot terminate the Knology Franchise for eighteen
months in the event of a delay in meeting congtruction deadlines, but must limit itself to a $600
daly pendty. Again, the differencesin an incumbent upgrading an exigting system and a new
entrant condructing an entirdy new system judtify some difference in the pendty provison.
Indeed in Knology's Franchise, Section 45(6) specificaly notes that construction deedline
extensions may be required "for good and sufficient cause based upon events beyond the control
of Operator, including but not limited to compliance by Louisville Gas & Electric Company,
BdlSouth Telecommunications, Inc. and Ingght Communications Company, L.P. or their
successors and any other providers of access to public right-of wry by pole atachment or other
conduit . . . ." Indght does not have a comparable provison presumably because those same
issues have been dedlt with for years by Insght and its predecessors in the congtruction and

maintenance of its current fully operationd cable system.

There will never be an apple-to-apple comparison for Insght and another franchise
smply because Insght is the incumbent which in its own right and through its predecessors has
been the exclusive provider of cable tdevison servicesin the City of Louisville for dmogt thirty
years. No new cable televison franchises can ever be in the same position as athirty-year
veteran. Whether viewed individudly or as a package, it is clear to this Court that the terms of
the Knology Franchise are subgtantialy smilar to those accorded Insight and, consequently,
Insght's request for a declaration that the City has breached the Renewd Franchise Agreement

must be denied.



Thefind issueraised by Ingght pertains to the Invitation for Bid (IFB) Ordinance which
et forth the terms arid conditions under which the City would sdll acable televison franchise to
an interested bidder. Inaght clamsthat the City violated Section 64 of the Kentucky
Condtitution and KRS Chapter 424 when it improperly advertised the subject franchise. Inits
summary judgment motion the City first contends that Insght does not have the requisite

glanding to raise the dleged violaion of the advertising requiremen.

KRS 424.30 provides that any ordinance which is adopted without compliance with the
publication requirements of KRS Chapter 424 is avoidable by a court of competent jurisdiction”
upon suit brought by “any citizen of thisstate” The complaint reflects than Insght
Communications and Ingght Kentucky are Delaware limited partnerships, dthough Insght
Kentucky has abusiness office in Louisville and is licensed to conduct businessin the
Commonwedth of Kentucky. Certainly thislatter fact would qudify Insght Kentucky asa
Kentucky citizen for purposes of federd court jurisdiction, Assuming, arguendo that Indght

Kentucky is a Kentucky citizen the City raises other chalengesto Insght's standing.

Specificaly, the City cites Hedlth America Corporation of Kentucky v. Humana Hedlth

Pan, Inc., Ky., 697 SW.2d 946 (1985) for the proposition that a disappointed competitor has no
standing to judicialy contest the award of a public contract to another entity. However, Insght
isnot in this case Smply a disgppointed competitor. Insght isthe existing franchisee and thus
potentialy will suffer “injury digtinct from that of the genera public.” Fishv. Elliott, Ky, App.,

554 SW.2d 94 (1977). This Court is persuaded that the City ismost likely correct in its
assartion that any standing conferred on Insight by virtue of Section 38 of the Renewa Franchise
Agreement is smply sending to raise a breach of contract claim hand not standing to chalenge

compliance with state statutes. However, whether the type of injury Ingght hasis sufficient to
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confer standing need not be decided because regardless of Insight's capacity to bring the claim,

the challenge pursuant to KRS 424.380 fails on substantive grounds.

Asthe City correctly notes, the IFB Ordinance was amended as a result of objections
rased by Insight. The amendments reduced the congtruction deadline from five years to four and
one-haf years and required the successful bidder to make an annua contribution of $100,000in
eech of thefirg five years to help improve the City's technologicd abilities. These amendments
made the |FB Ordinance mare burdensome and therefore less atractive to potentia bidders.

Under the principle enunciated in Cumberland Telephone & Teegraph Co. v City' of Hickman,

Ky., 111 SW. 311 (1908), a change which benefits the City and isless favorable to the potentia

franchisee need not be re-advertised. The casesrelied upon by Insight, City of Owensboro v

Evansville & Ohio Vdley Trangt Company, Ky., 488 S.\W.2d 335 (1969) and City of Princeton

V. Princeton Electric Light & Power Company, Ky., 179 SW, 107 (1915) do not require a

contrary result. In fact, those eases smply stand for the generd proposition that a city cannot

sl something which is"materidly different” from what was advertised. City of Princeton, 1 79

SW. 1075. Inthis case the IFB Ordinance as amended was not materidly different from the

origina ordinance which was advertised.

Findly, Kentucky Conditution Section 164 is smilarly unavailing for Indgght on this
issue. Thereis certainly no basisfor concluding that the City of Louisville was "giving away, or
disposing of at inadequate prices, the rights and privileges which belong to its citizens' the evil

sought to be avoided by the public advertisement requirement. E.M. Bailey Didributing

Company v. Conagra, Inc., Ky., 676 SW.2d 770, 773 (1984).
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In sum, Insight's procedura attack on the IFB ordinance and resulting Knology Franchise
cannot survive the City's Motion for Summary Judgment. Even if Ingght has the requisite
ganding, the dam fails subgstantively given the nature of the amendments made to the
previoudy advertised IFB Ordinance. The circumstances presented are smply not such as would

warrant this Court voiding the ordinance pursuant to KR424.380.

ORDER

On the Moation for Summary Judgment Pled by Defendant City of Louisville,

IT 1SHEREBY ORDERED AND ADJUDGED that the Motion for Summary Judgment

should be, and hereby is, granted.

IT ISFURTHER ORDERED AND ADJUDGED that the Complaint of Plantiffs Insght

Communications Company, L.P, and Insght Kentucky Partnersil, L.P. f/k/a Intermedia Partners

of Kentucky, L.P. should be, and hereby is, dismissed.

ThisisaFind and appeaable order.
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LISABETH HUGHES ABRAMSON
JUDGE FEFFERSON CIRCUIT COURT

Date __March 21, 2002

cc:  LisaSchwelckart
James Lee
Counsd for City of Louisville

Laurence J. Zidke
Ben Schecter
Counsd for Ingght



