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INTRODUCTION

In  h is  open in g br ief, pe t it ion er  Nixon , on  beh a lf
of t h e S ta t e of Mis s ou r i, poin ts  ou t  th a t  th e  Tenth
Am endm ent’s  p rotect ion  of s ta te s overeign ty – a  key
elem en t  in  Am er ica n  federa lism  – affects  th e
a n a lys is  h ere in  two clos ely relat ed  res pect s .  F irs t ,
it  ba rs  a n y in terpreta t ion  of § 2 5 3(a ) of th e  Federa l
Telecom m u n ica t ions  Act  of 1 9 96  th a t  wou ld  rem ove
from  th e  Sta tes  a  key elem en t  of th eir  s over eign ty:
th e power  to determ ine th e s cop e of wh a t  th eir own
s u bd ivis ion s  ca n  do.   Secon d , it  requ ires  th a t wh en
Con gress  a pp roa ch es  th e lim it s  t ha t  Ten th  Am end-
m en t  fed er a lis m  im p os es  on  its  power,  it  m u s t  d o s o
c lear ly an d  u nm is t akab ly.  See  Gregory  v. As hcroft.
501  U.S . 452 , 460-461  (1991).
  

Th e respon dents ,  the  “Miss ou r i Mu n icipa ls ,” ru n
h ea d long in to th e con s titu tion a l wall wh en  th ey
cha rac ter ize § 25 3(a ) a s  en tirely removin g an y s ta te
lim its  th a t even  in directly pr even t t h em  from  enter -
in g th e com m ercial telecom m u n ica tion s  bu s in es s .
Of cou rs e, th ey den y th a t t h eir  a r gu m en t  goes  th a t
fa r ,  a s s er tin g t h a t § 2 53 (a )  “is  n ot  an  u n precedent-
ed  or  ext ra ord ina ry in t ru s ion  on  th e a u th or ity of
St a tes  to r egu la te m a t ters  per ta in in g to t h eir  s u b -
d ivision s , a n d it does  n ot  ra is e a n y s u bs ta n tia l con -
s t it u t ion a l qu es t ion s .” (Res pon den ts ’ Br ief (“MML
Br.”) a t  7)  Bu t  th e  Miss ou r i Mu n icipa ls  a r t icu la te
n o lim it s  on  congres s iona l au tho rity.  Indeed , im -
p licit  wit h in  th eir  a rgu m en t  is t h e con clu s ion  th a t
m erely by exercis in g th eir  s ove re ign  prerogat ive  to
create  even  s pecia lized  polit ica l s u b d ivis ion s , th e
St a tes  con ced e to Con gres s  a  r igh t  to exp a n d th e
au th or ity of th ose s u bd ivis ion s .  In  othe r  words , by
exercis in g it s  s overeign  a u th or ity to crea te a n y
polit ica l su bd ivis ion s , Mis s ou ri ga ve Con gress  th e
a b ility to t ran sform  th at  s u bdivis ion ,  extendin g it s
s cop e in to  a reas  Missour i never  con templa t ed .
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Th ou gh  th is  Cou rt  m a y ha ve n ever p recisely defin ed
th e poin t a t wh ich  Con gress’s  a bility to u su rp  s ta te
s overeign ty ends ,  it  a lso  ha s  n ever  fou n d in  th e
Com m erce Clau se  (Ar t . 1 , § 8, p a r . 3 ) a u th or ity for
Con gress  to r edefine  the  na tu re of s t a t e su bd ivi-
s ions  in  th e fa sh ion  th e Eigh th  Circu it h a s  a llowed.

To keep  Con gress  a t  a  sa fe  d is tan ce,  th e  Cou r t
h a s  erected  a  proph ylact ic  barr ier  th a t  prevents
Con gress  from  breach in g th e  con st itu t ion al wall
t h a t p rot ect s  s ta t e s overeign ty:  th e “clea r s ta te-
m en t” requ irem en t  m os t  clea r ly a r t icu la ted  in
Gregory  v. As hcroft.  Th a t  b a rr ier  wor ks  in  two wa ys .
Lega lly, it  e lim in ates  m an y,  perh ap s  in ad ver ten t ,
a pp roa ch es  to th e con s t itu t ion a l wa ll.  Polit ica lly, it
gives  t h e s t a tes  a  war n in g wh en  Con gress  th rea ten s
to breach  s ta te  sovereign ty.   Bu t  th e Miss ou r i
Mu n icipa ls  wou ld  t ran sform  th e  “c lear  s ta temen t”
ba rr ier  in to s om eth in g s o eas ily m oved tha t  it
pr ovides  th e  Sta tes  with  n o p rotect ion  wh atsoever .

Worded  as  it  is  a n d proper ly in terpreted  with in
th e fr am ework  of t he  Cons t it u t ion  a s  ou t lined  by
th is  Cou r t ’s  in terp ret ive op in ion s , § 253(a ) wou ld
n ot  present  a n  in cu rs ion  on  th e au th or ity of St a tes
to regu lat e th eir own  polit ica l s u bd ivis ion s  an d
wou ld  n ot , con s equ en t ia lly, be u n con s t itu t ion a l.

ARGUMENT

I. Co n gre s s  do e s  n o t h av e u nlim i te d po we r t o
expand the  authori ty  of S tate  subdiv is io n s ,
as t he  Mis s ou ri Mun ic ipals c laim .

Th e “p la in  s ta tem en t  ru le” in  Gregory  v. As hcroft
n otwiths t an d ing , Con gres s  ca n n ot  ta ke a wa y a ll
powers of th e S ta te.  To do s o wou ld  viola te th e
Tenth  Am en dm en t n o m a tt er h ow well in ten tion ed
a  s ta tu te m a y be.  In  oth e r  words ,  the  Tenth
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Am en d m en t  ca rves ou t  s om e gr ou n d  of sover eign ty
u pon  wh ich  Con gres s  ca n n ot  lawfu lly tr ea d – even
if th e exercise of th a t  por t ion  of s t a te s overeign ty
cou ld  a ffect  com m erce.  Th e exa ct  lin e b eyon d
wh ich  Con gress  ca n n ot go is  n ot well m a rk ed.   An d
it  is  n ot  a  lin e th a t  t h is  Cou r t  h a s  to d ra w to a llow
Miss ou r i’s  s ta tu te  to with s ta n d preemp t ion .  

Th e Mis sou r i Mu n icip a ls  do n ot  a n d ca n n ot
dispu te th a t  con t rol of su bdivis ion s  is  a  core
elem en t  of s ta te s overeign ty.  See  New  York  v .
United  States ,  5 0 5  U.S.  144  (1992).  To par ry
Miss ou r i’s  defen s e of th a t  elem en t , th e Mis s ou r i
Mu n icipa ls  form u late  an  a t ta ck tha t  con sis ts  la rgely
of d is cu s s ion  of a  h a n dfu l of ca ses  in  wh ich  th is
Cou r t  u ph eld con gres s iona l a ct s  th a t  a ffect  th os e
s u b d ivis ion s .  Bu t  n ever  in  an y of th os e  d ecis ion s
d id  th is  Cou r t  sugges t  Congres s  cou ld  do wh at  th e
Miss ou r i Mu n icipa ls  cla im  Con gres s  d id h er e: u s e
th e Com m erce Cla u s e power to b ypa s s  th e Sta tes
en tirely an d  d irect ly au th or ize polit ica l su bd ivision s
to extend or  even t r a n s form  th emselves , en te r in g
com m ercial b u s in es s es  beyon d  th e im a gin a t ion  of
th e legis la tors  wh o voted t o a u th or ize th eir cr ea t ion .
Typica lly, th os e ca s es  con firm  con gres s iona l power
to affect  h ow su bdivis ion s  opera te wit h in  th e s cop e
of s ta te-gra n ted  a u th ority, n ot wh eth er Con gress
ca n  expa n d  th a t  a u th or ity.

Th e Mis s ou r i Mu n icipa ls  c ite Law rence County  v .
Lea d -Dea d w ood  S chool Dis t. No. 40 -1 , 469  U.S . 256
(1985), b road ly as ser t in g th a t  th ere,  th e  Cou r t
u p h eld  con gres s iona l power  to gran t loca l govern -
m en t  cer ta in  p reroga t ives  th a t  Sta te law cou ld n ot
overr ide.   Law rence  Coun ty  is  a  s pen din g power
(Ar t . 1 , § 8), n ot a  Com m erce Clau s e  ca s e; it a ros e
in  th e con text of Con gress  a pp rop r ia t in g fed er a l
m on ey to loca l gover n m en t s . Th e Cou r t  h eld  th a t
Sou th  Da kota  cou ld n ot  s eize t h os e fu n d s  for
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a n oth er  pu rp ose. Id  a t  268 . In  ot h er  wor ds ,
Con gress  con tr olled  wh o received  fed era l fu n ds , a n d
ba rr ed  someone oth er  tha n  th e  rec ipient  from
ta kin g th em.  Th at  is  a  fa r  c ry from  forcin g a  Sta te  to
a ccept  t h a t  Con gr es s  ju s t  h an ded on e of it s  polit ica l
s u bd ivis ion s  au th or ity to d ive in to t h e com m ercia l
p h on e bu s ines s , r ega rd less  of th a t  s u bd ivision ’s
la ck  of s ta te a u th ority to becom e a n  en tr epr en eu r
a n d a t t h e expen s e of pr iva te s ector ,  t axp a yin g
com p et it or s .  Mor eover , th e s ta tu te in volved  in
Law rence Coun ty ,  thou gh  n ot  com pletely u n a m -
b igu ou s  (id .  a t  261),  was  c learer  in  its  term s  th a n  is
§ 253 (a),  an d th e  s ta tu te’s  legis la t ive h is tor y, a s
a dm itt ed  by r esponden t  in  th a t  ca se , evidenced  a
clea r in ten t b y Con gress  (id . a t 2 62). 

Th e exten t  of th e Mis s ou r i Mu n icip a ls ’ d is -
cu s s ion  of City  of Columbus  v . Ours  Garage  and
Wreck er Service ,  536 U.S. 4 24  (2 00 2) a n d W is con s in
Pub. Intervenor v . Mortier, 501  U.S . 597  (1991) is
pu zzlin g.  In  th os e ca s es  th e Cou rt , overa ll, wa s
respect fu l of th e k ind  of s ta te s overe ign ty th at  th e
Mis s ou r i Mu n icip a ls  d en y exis t s . 

In  Ou rs  Garage ,  the  Cou r t  s ta tes  a  t ru ism : th at
p reem ption  a n a lys is  “s ta r t[s ] wit h  th e a s s u m ption
t h a t t he  h is tor ic police p owers  of th e  S ta tes  were
n ot  to be  su perceded by th e Fed er a l Act  u n les s  t h a t
wa s  the  clea r  an d  m a n ifes t p u rp ose of Con gres s .”
536  U.S. a t  432 , c itin g Mortier, 501  U.S . a t  605 ,
qu ot in g Rice v. S an ta  Fe Eleva tor Corp .,  331 U.S.
218 , 230  (194 7).   Th e Cou r t  goes  on  to qu ote
Mortier: “Th e  pr in c ip le is  well s et tled  th a t  loca l
gover n m en t a l u n its  a re cr ea ted  a s  con ven ien t
a gen cies  for  exercis in g su ch of th e  governm enta l
powers of th e S ta te a s  m a y be en tr u s ted  to th em  in
its  a bs olu te d isc ret ion . ”  501  U.S . 597  a t  607-608 ,
qu oted  a t  5 36 U.S.  a t  433.   Bu t  th e  Cou r t  th en
a ffirm s  a  cen tr a l pr em is e of Mis s ou ri’s  a rgu m en t
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h ere: “Wh eth er  a n d h ow to u s e t h a t  dis cr et ion  is  a
qu es t ion  cen t r a l t o s t a t e s e lf-governm en t . ”  536 .
U.S. a t  4 3 7 .  Miss ou r i h as  u sed it s  “ab solu te
d iscret ion” to define th e a u th or ity of it s  su b divis ion s
in  a  way th a t  p reclu des , for  th e t im e bein g, th eir
en t ry in to th e com m ercia l telecom m u n ica t ions
bu s in e s s .  Not h in g in  Ours  Garage  s u gges ts  th a t
Con gress  h a s  u n fetter ed  au th or ity to depr ive  the
s ta tes  of th a t  d iscret ion  – i.e ., to it s elf an s wer  th is
“qu es tion  cen tr a l to s ta te s elf-govern m en t.”

Rat h er  th a n  Ou rs  Ga rage  or  Mortier,  th e ca s e
cited  b y t h e Mis s ou r i Mu n icip a ls  t h a t com es  closes t
to s u p p or tin g t h eir  a rgu m e n t  is  J inks  v . R ich land
Coun ty , 123  S.Ct. 1667 (2003).   Th ere,  th is  Cou r t
u p h eld  28  U.S.C. § 13 67(d ) (1976).  1 2 3  S .Ct. a t
1672 .  Th at  s ta tu te  tolls  s ta te s ta tu tes  of lim ita t ion
on  s ta te la w cla im s  du rin g th e per iod in  wh ich  a
fed er a l ca u s e of a ct ion  is p en d ing.  Th e Cou r t  d id
n ot , h owever , s u gges t  t h a t s u c h  a  s t ep  wa s
au th or ized by th e Com m erce Cla u s e.  Ra th er , th e
Cou r t  h eld t h a t § 1367 (d) is  n ecess a ry an d p rop er  in
execu t in g Con gress’s  power  “[t ]o cons t it u t e Tr ibu -
n a ls  in fer ior  to th e  su prem e Cou r t [, ]” an d “to as su re
t h a t th ose  t r ibu n als  m ay fa ir ly an d effic ient ly
exercis e, ‘[t]h e ju dicia l Power  of th e Un ited  St a tes [.]”
Id . a t  1671 , cit in g Ar t . I, § 8 , cl. 9  a n d  Art . III, § 1 .
  

In  app lying  § 1367(d ) to m u n icipa lities , in  J in ks
th e Cou r t  cas t  a s ide  con cern s  th a t , a s  h eld  in
Ra y gor v. Regen ts  of  Univ. of  Min n ., 534  U.S . 533
(2002), § 1367(d ) d oes  n ot  a pp ly t o cla im s  a ga in s t
S ta t es .  It  h eld t h a t t h e s ta tu te “is  n ot  a n  en croa ch -
m en t  on  ‘s ta te s overeign ty,’ bu t m erely t h e con s e-
qu en ce of th os e ca s es  (wh ich  res pon den t  does  n ot
a s k  u s  to overr u le) wh ich  h old t h a t m u n icipa lities,
u n like S ta t es ,  do n ot  en joy a  con s t itu t ion a lly
pr otected  im m u n ity from  su it .” 12 3  S .Ct . a t  1673 .
By con t r a s t  t o § 1367(d ), § 253(a ) is  n ot  b ased  on
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Con gr es s ’s  n eed  to con s t itu te t r ibu n als  in fer ior  to
th is  Cou r t  and  it s  r espons ib ilit y t o a s s u r e t h e fa ir
a n d efficien t  exer cise of ju d icia l power b y th e Un ited
S ta t es .  An d it does  no t  in fr inge on  a  r igh t  c la im ed ,
u nde r  s ta te law, by m u n icipa lities; it  in frin ges  on  a
righ t cla im ed  by th e s overeign  s ta tes  th em s elves . 

Th e Mis s ou r i Mu n icipa ls  a lso  rely on  th is  Cou r t ’s
s overeign  im m u n ity ca s es , i.e., ca s es  dea lin g with
im m u n ity pos s es s ed b y sovereign  s ta tes , delega ted
to n on -s overeign  m u n icipa lit ies .  Th is  Cou r t  h a s , a s
th e Mis s ou r i Mu n icipa ls  s u gges t , fou n d  a  lim it on
th e scope of su ch delegated im m u n ity:  “If a  s ta te
wis h es  a  power t o be exercis ed  fr ee of r isk  of
liab ility, it  m u s t  re ta in  th e  power  in  ‘an  a rm  of th e
St a te’ . . .  it  ca n n ot delega te th a t p ower t o a p olitical
s u bd ivis ion .” (MML Br . 31 , qu ot in g Mt. Hea lthy  City
S chool Dis trict v . Doy le , 429  U.S . 274 , 280  (1977)).
Bu t  th e fou n da t ion  of th a t  con clu s ion  is  th a t
s over eign ty lies  with  th e St a te, n ot with  local
govern m en t  –  a  fou nda t ion  th a t  a lso su ppor t s
Mis sour i’s  a s s ert ion  th a t t h e St a tes  crea te a n d
con trol m u n icipa lities  a n d  m u n icipa l u tilities , a
p h ilos op h y th is Cou r t  h as  h on ored  for  n ear ly a
cen tu ry. (See  Pet ition er  Nixon’s  (“Nixon”) Br . 9 -17 ).
To su gges t, a s  t h e Mis s ou r i Mu n icip a ls  do, t ha t  by
h old in g th a t  th e S ta te ca n n ot  delega te it s  s over eign -
ty, th e Cou rt  s om eh ow ru led t h a t Con gress  ca n
overru le a  decis ion  n ot  to delega te, m a kes  n o s en s e
a t  a ll.

Nor  does  th e  on e con cess ion  th at  th e Miss ou r i
Mu n icipa ls  s u gges t  m igh t  b e a  lim it  on  th e s cop e of
th eir  a rgu m en t  for  con gres s iona l power : a  dist in c-
t ion  bet ween  s ta te s u bd ivis ion s ’ regu la tor y powers
a n d th eir com m ercial a ctivities .  See  MML Br . a t  26
n . 1 1  (Mortier an d  Ours  Garage  “im plica te  Sta te
s over eign ty m u ch  m ore d ir ect ly than  Sect ion  253(a )
does  . . .  Becau se  th ose  cases  con cern ed the  S ta t es ’
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con trol over t h eir s u bd ivision s ’ regu lat ory powers ,
n ot  ju s t  over  th e  s u b d ivis ion s ’ com m ercia l ac t ivi-
ties .”).  The  Missour i Mu nicipa ls  concede th a t “[r]eg-
u la tory au th or ity is  th e  defin in g fea tu re of govern -
m en t.”  Id . a t 2 8.  Bu t t h eir  e ffor t  t o d is t in gu is h
“regu la tory au th or ity” from  “com m ercia l ac tivity by
a  polit ica l s u bd ivision ” m ea n s  n oth ing h ere, for
wh a t  is  a t  is s u e  is  t h e S ta t es ’ “regu la tory au th or ity”:
th eir  a bility to regu la te th e s cope of a ctivities of th e
s u b d ivis ions  th ey a u th or ized  a n d  for  wh ich  th ey,
u ltim a tely,  a re  res p on sible .  As  recogn ized in  th e
ca s es  d iscu ss ed  in  Miss ou r i’s  op en in g b r ief, th is
Cou r t  h a s  recognized t h a t S ta tes  regu la te  th e a b ility
of s u bd ivis ion s  to opera te in  m a n y wa ys. (Nixon  Br.
12 -14).  An d th e  regu la t ion  a t  is s u e h er e is  n o
fu rt h er  removed from  th e core of s ta te s over eign ty –
a n d extends  n o fu r th er  in to th e rea lm  of com m erce
– t h a n  is  r egu la t ion  of t h e p u r ch a s e a n d own ers h ip
of rea l pr oper ty or ch oos in g th e loca le of its  s ea t  of
governm ent .  See  S ta te of New  York  v. Un ited  S ta tes ,
326  U.S . 572 , 582  (1946) an d  Coy le  v . Ok lahoma,
221  U.S. 5 59  (1911). 

As ide from  th is  regu la t ion / com m ercia l ac t ivity
d ist inct ion , th e Mis s ou ri Mu n icipa ls  m a ke n o
m ea n in gfu l a t tem pt  to d efin e a n y lin e t h a t Con gress
ca n n ot  cros s  in  exercis in g it s  Com m erce Cla u s e
p owers aga in s t  th e  S ta tes ’ defin it ion  of th e ir  s u b -
d ivision s ’ a u t h or it y.  Th a t  fa ilu r e h igh ligh ts  th e t ru e
breadth  of th eir  pos ition : th a t  th ere is  n o lim it on
con gres s iona l power , s o long a s  th e a u th or ity Con -
gress  gives  to s ta te s u bd ivis ion s  som eh ow re la tes  to
in ters ta te  com m erce .

At tem p tin g to d ra w a n ega tive in feren ce to
su ppor t  th e con clu s ion  th a t th ere is  n o lim it , th e
Miss ou r i Mu n icip a ls  a ss er t  tha t  n o ju s t ice of th is
Cou r t  h a s  ever  su gges ted  th a t  it  wou ld  be u n con s t i-
t u t ion a l for  Con gress  to  gran t  lim ited  powers  to a
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local governm ent  if a  s ta te  law were u n con st itu -
t iona l.   (MML Br. 3 1 , 33 ).   Th a t m a y well be t ru e.
Bu t  th e Miss ou r i Mu n icip al’s  exp la n a t ion  – th a t n o
ju s t ice h as  com m ented on a  lim it  b eca u s e th ere is
n o lim it  – is  th e  leas t  like ly of th e p os s ib le exp la n a -
t ions  for th a t d ea r th  of a u th ority.  More likely, th e
Cou r t  h a s  n ever b een  fa ced  with  a  ch a llen ge to s ta te
s over eign ty qu it e like th is  one .  And  m os t  likely,
wh en  th e Cou rt  con s ider s  a  s ta tu te th a t a pp roa ch es
a  p oin t  o f u ncons t it u t iona l u su rpa t ion ,  it  finds
am bigu ity a n d r es olves  it  a ga ins t  p reem ption  –
u s in g th e Gregory  v. As hcroft ru le.

II. The  ph ras e ,  “an y  e n t it y ,” is  t oo  bro ad t o
m e e t  t h e  Gregory  v .  Ash croft  t e s t .

Mis s ou r i is  cogn izan t  of J u s t ice Sca lia ’s  a ss er -
t ion , in  h is  d iss ent  in  Ou rs  Garage ,  th a t a  St a te’s
r igh t  to con trol it s  own  polit ica l s u bd ivis ion s  is  n ot
wit h in  th e s a cros a n ct  grou n d  of Tenth  Am en d m en t
p rotect ion .  536  U.S . 424 , 448  (2002).  As  discu s s ed
above an d  in  it s  open in g b r ie f, Mis s ou r i res pectfu lly
d is a gr ees .  Bu t  even th e  Eigh th   Circu it con clu ded
t h a t th e r igh t  to con trol polit ica l su bd ivision s  is  s o
close to th e  im penetra ble  rea lm  of s ta te  sovereign ty
t h a t an y effor t  to en croa ch  u pon  it m u s t b e s u bject
to th e Gregory  v. As hcroft “clea r  a n d m a n ifes t” ru le.
(Nixon  Pet App . A-8).  Despite exh au st ive  effor ts  in
th eir  b r ief, th e Mis s ou r i Mu n icipa ls  fail to fin d  a
“clea r  a n d m a n ifes t” s ta tem en t  in  § 2 5 3(a ) t h a t
Con gres s  in t en d ed  to b a r t h e ver y s t a tes  wh os e
“s ta tu tes ,” “regu la tion s ,” a n d  “lega l r equ ir em e n t s”
are a t iss u e from  regu la ting th e a ctivities of th eir
own  politica l s u bd ivis ion s .  

Not  s u rp ris in gly, t h e Mis s ou r i Mu n icip a ls ’ fir s t
a pp roa ch  is  to a void  Gregory  v. As hcroft en t irely.
Th ey s ta te  tha t  Gregory  v. As hcroft a p p lies  on ly
wh en  a  s ta tu te  is  a m bigu ou s ,  an d th ey argu e tha t



9

§ 253 (a) is  n ot  am bigu ou s  (MML Br . 36),  in s is t in g
t h a t t h e m e a n in g of § 2 5 3(a ) is  p la in  b eca u s e “a n y
ent ity” is  s o b roa d  a s  to cover  litera lly everyth in g.
Were th a t t ru e, th ere wou ld n ot be s u ch  a  differen ce
of op in ion  a m on g t h e cou r ts  a s  to th e m ea n in g of
“a n y en tity.”  See  Nixon  Pet. 9 -12 .  An d  if th e u s e of
a  b roa d  term  were s u fficien t, th e Gregory  v. As hcroft
ru le wou ld  h a ve lit t le a pp lica t ion , a n d even  les s
m ea n in g. Cer ta in ly,  it  is  poss ib le  to ca ll s ta te
s u b d ivis ions  “en tities ” a n d t h u s  to in clu de t h em
a m on g “a n y en t ities ”; th er e a re d efin ition s  of “en t ity”
t h a t cou ld en com pa s s  th e con cep t  of m u n ic ipa lit ies
or  polit ica l su bdivis ion s .   But  “ent ity” is  an  am or-
ph ou s  word , a k in  to “th ing” or  “s tu ff.” Un der  Greg-
ory  v. As hcroft,  th e u s e of s u ch  a m orphous  words
h a s  n ever  been  en ou gh .  See , eg. Vermon t Agency  of
Na tura l Resources  v . Un ited  States  ex .  rel Steven ,
529  U.S. 7 65 , 7 8 7  (200 0) (th e  False  Cla im s Act’s
u s e of “a n y per s on ,” 31  U.S.C. § 37 29(a ), does  n ot
p rovid e th e requ is ite a ffirm a t ive in d ica t ions  to in -
clu de S ta tes  for  th e p u rpos e of qui tam  lia b ility.)

Argu in g to t h e con tra ry, th e Mis s ou r i Mu n icipa ls
place  grea t  relia n ce on  Pennsy lvan ia  Departmen t of
Corrections  v . Yes k ey , 524  U.S . 206  (1998).  Th ere,
th e Cou rt  h eld  t h a t “pu blic en tity” m et th e Gregory
v. As hcroft tes t  a n d  inclu ded  s ta te p r ison s  a m on g
th e b od ies  r es pon s ible to ad h ere to t h e Am erican s
wit h  Disa b ilities  Act  (“ADA”).  Of cou rs e, “pu b lic
ent ity” is  con s iderably m ore s p ecific a n d  clea r  th a n
“a n y ent ity.”  Bu t  th e dist in ction  does  n ot  en d  th ere;
th e s t a tu t e ad ju d ica t ed  in  Yes k ey , Tit le  II of th e
Am erican s  wit h  Dis a bilities Act, con ta in ed a  defin i-
t ions  s ection .  Th e d efin it ion  of “p u blic en t ity” in -
clu ded  la n gu a ge  tha t  m a de clea r  a  con gres s iona l
in ten t  to im pos e cer ta in  p rovis ions  of th e ADA on
S ta t es , in clu d in g th eir  s u b d ivis ion s .  Yes k ey , 524
U.S. a t 2 09-21 0 .  By con tras t , th e Federa l Telecom -
m u n ica tion s  Act  of 1 9 9 6 d oes n ot p rovide a
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defin it ion  of “en t ity.”  Nor  does  it p rovide a  con -
textu al fram ework to ga th er  on e’s  bea r in g r ega rd in g
th e u s e of th a t  word .   Th erefore  th e  Miss ou r i
Mu n icipa ls ’ (an d  for  th a t  m at ter ,  the  Eigh th
Circu it ’s ) relia n ce on  Sa linas ’ d iscu ss ion  of th e  te rm
“a n y” begs  th e qu es tion  of th e m ea n in g of “en tity.”
Sa linas  v . United S tates , 522  U.S . 52  (1997).

Sa linas  s ta n ds  for  th e  premise  th at  t h e word
“a n y” is  a n  in clu s ive t er m .  No on e d eb a tes  th a t
pr em is e.  Bu t  “a n y” does  n ot  ad d con text  to th e
term  “en tity,” a n y m ore  tha n  it  wou ld p u t  con text  on
th e term  “ca r .”  Wou ld  “an y car” in clu de spor t  u t ility
veh icles , pick u p t ru cks,  an d Match box™ cars ?  Th e
con text  of Con gress’ u se  of th e t er m  “a n y ent ity” in
§ 253(a ) is  n ot clea r.  Pla cin g t h e a ll-exp a n s ive
m od ifier  “a n y” b efor e “en t it y” d oes  n ot  p r ovide a
good con textu a l com pa s s .

Not h in g in  § 253(a) or  the  res t  of th e  Federa l
Telecom m u n ica t ions  Act  of 1 99 6, n or  it s  legis la t ive
h is tory, provides  a n y m ean in gfu l evidence th a t  in
d ra ft in g § 2 5 3(a ), Con gress  pu rpos efu lly, in ten t ion -
a lly, clea r ly, or  u n m is tak ably e lected  to in ter fe re
wit h  th e S ta tes ’ s over eign  r igh t  to con trol th eir own
polit ica l su bd ivision s .

Th ou gh  th e  Sta te  is  in s is t in g th at  Gregory  v.
As hcroft does  n ot  – a n d  s h ou ld n ot  – perm it Con -
gres s  to d raw in  th e S ta t es  an d  the ir  su bd ivis ion s
m erely by u s in g a m orph ou s  term s  like  “ent ity,” th e
Sta te  is  n ot  in s is t in g, a s  th e Mis s ou r i Mu n icip a ls
s u gges t  (MML Br . 7 -8 , 37 ), t ha t  § 253(a ) fa ils
beca u s e Con gres s  d id n ot  “exp licitly men t ion
m u n icip a lit ies .”  Un der  Gregory  v. As hcroft,  the
qu es t ion  is  wh eth er t h e in clu s ion  is  “clea r a n d
m a n ifes t,” n ot  wh et h er  Con gr es s  u s es  s om e m a gic
word .  Con gress  cou ld  h ave ma de it s  in tent  clea r
a n d u n m is t a ka b le in  a  va r iet y of wa ys .  An  e xp res s
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inclu s ion  of m u n icip a l u t ilit ies  wou ld  h a ve been  th e
b es t  wa y to s olve § 253(a )’s  Gregory  p rob lem .  Bu t
Con gress  cou ld a lso h a ve defined  “en t ity” in  s om e
oth er  way tha t  n one the les s  demons t r a t ed  a
con s ciou s  choice to u n b a lan ce federa l an d s ta te
s over eign ty.  

Th e Mis s ou r i Mu n icipa ls  im p licitly su gges t  t h a t
Con gress  ca n  m eet th e Gregory  v. As hcroft s tan dard
n ot  ju s t  th rou gh  s ta tu tor y la n gu a ge, bu t  a ls o
th rou gh  legis la t ive h is tor y.  In  doin g s o,  th ey fa il to
exp la in  wh y th e s ta tem en ts  of legis la tor s  s h ou ld  be
a llowed  to give con s t it u t ion a lly s u fficient  c lar ity
wh ere th e  s ta tu tory lan gu age it se lf fa ils  to d o s o.
Bu t  even  if legis la t ive h is tor y were a n  a pprop r ia te
rem ed y to a  Gregory  p roblem,  the  Miss ou r i
Mu n icipa ls ’ a rgu m en t  wou ld fa il, for  th ey gr os s ly
overs ta te th e h is torical cas e.

Th ey a s s ert , “Th ere is in con tr overt ible eviden ce
t h a t Congres s  in t ended  to ena b le  u t ilit ies  to en ter ,
a n d com pete in ,  telecom m u n ica t ion s  m a r ket s .”
(MML Br . 18 ).  Wh ile it m a y be tr u e th a t Con gress
in t ended to en a ble u tilities to en ter  telecom m u n i-
ca t ions  m a rket s , th er e is  n o incon t rover t ib le
eviden ce Con gres s  a ct ively con s id er ed  m u n icip a l-
it ies ’ ent ra n ce in to th ose   m ark ets , an d  th ere is  n o
eviden ce wh a ts oever t h a t Con gress  weighed  th e
con cern  of s ta te s overeign ty in  d ra ft in g th e la n gu a ge
of th e  ‘96  Act.   Th e  Miss ou r i Mu n icip als  sp en d
pa ges  (MML Br .18-21) d iscu ss in g th e  Act’s
legis la t ive h is tor y.  Wh a t  t hey do n ot  tell th is Cou r t
is  t h a t th e d iscuss ion  o f t he  Act ’s  p redecesso r b ill,
S .1822 , took  p la ce in  th e con text  of a  h ea r in g
re la t in g to wh eth er pu blic u t ilit y h old in g com p a n ies ,
wh ich  a re  res tr icted  in  m a n y wa ys u n der  the  Pu b lic
Ut ility Hold in g Com pa n y Act (“PUHCA”), sh ou ld  be
ab le to com pet e in  th e telecom m u n ica t ion s  m a r ket s .
Th e con s en s u s , wh ich  n on e  of th e  pet it ion ers
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deb a te,  is  th a t t h ey s h ou ld . Bu t , n eith er  m u n icip a l-
it ies  n or  m u n icipa l u tilities a re PUCHA regu la ted
com pa n ies .  So wh en  th e Mis s ou r i Mu n icipa ls  cite
a  cou p le of ph ras es  from  Senator  Lot t , th ey a re
pu llin g th e  qu otes  ou t  of con text .  Th e  Miss ou r i
Mu n icipa ls  a re b orrowin g sta tem en ts  m a d e in  th e
con text  of p riva te en ter p rise com petition . 

Th e ‘9 6  Act  wa s  s pecifica lly des igned  to break th e
s tra n gleh old  th e region a l bell opera ting com pa n ies
(“RBOC’s ”) h a d on  loca l s ervice m on opolies .  It
a pp lied a  ca rr ot a n d s tick a pp roa ch , wit h  th e s tick
bein g a  cod ified in ju n ct ive a ct ion , es sen t ia lly t r ack -
in g th e federa l cou r t  order  t ha t  b roke u p  AT&T in
1982 .  See Con s en t  Degree  is s u ed  Au gu s t  24 , 1982 ,
United  S ta tes  v. W es tern Electric, Cou r t  Act ion  No.
82-0192 , U.S.D.C. D.C.; 4 7  U.S.C. § 2 7 1 .  Th e Act
ba rr ed  th e RBOC’s  from  pr ovidin g lon g dis ta n ce
s ervice u n t il t h ey h a d  open ed  th eir  local fac ilit ies  to
com pet ition .  47  U.S.C. § 2 71 .  Th e Act  a n d its  legis -
la t ive h is tor y a re devoid  of a n y m ea n in gfu l d is -
cu s s ion  t h a t m u n icip a lit ies  or  mu n ic ipa l u t ilit ies
cou ld  or  s h ou ld be th e  RBOC’s  com pet itors .   Th ere
are n o s ta tem en t s  in  t h e Act ’s  h is tor y t h a t rem otely
s u gges t  Con gress  con s ider ed  th e righ ts  of th e St a tes
a s  s overeign s  to con trol th e a ct ivities  of th eir own
polit ica l s u bd ivis ion s  an d , n otwith s ta n din g S ta t es ’
s over eign ty, chose  to in ter fere with  th at  fu n d am en -
ta l e lemen t  of Sta tes’ r igh ts .

Th e Missour i Mu nicipa ls  a lso desc ribe a  pa rade
of h orrors  tha t  wou ld  resu lt , th ey s a y, from  exc lu d -
in g s t a te s u b d ivis ion s  from  a m on g t h e “en t it ies ”
pr otected  b y § 2 5 3(a ).  Bu t  th e p ara de is  an  illu s ion .

Th e Miss ou r i Mu n icipa ls  a ss er t  th a t  if “a n y
ent ity” were rea d  t o exclu de a ll s ta te s u bd ivision s ,
it  m igh t  exclu de p r iva t e en te rp ris es  (MML Br . 9 ).
Th a t  a rgu m en t  lea ves  ou t  a  cr itica l fa ctor : th e b ody
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of p reced en t r ega rd in g th e relations h ip b etween  a
s ta te a n d  it s  m u n icip a lit ies , in clu d in g m u n icip a lly-
own ed  u t ilit ies . (See  Nixon  Br. 9 -17 ).  Neit h er  th a t
body of precedent  n or  th e Sta tes ’ cor e s overeign ty is
offen ded  b y Con gress ion al ac t ion  th at  p reem pts
res t r iction s  on  pr ivate  en terpr is e ven tu res  in  a rea s
of com m ercial s er vices .  Th e  S ta tes  a ll c rea te  d iffe r -
en t  form s  of b u s in e s s or ga n iza t ion s  for  t h e p u r p os e
of offer in g lim ita t ion s  on  lia b ilit y.  Th e Sta tes  do n ot
gen era lly clin g to a b u s in es s  organ ized  u n d er  th eir
s ta te la ws  th e s a m e way they do to the  very su b -
d ivision s  th ey crea te, with  good rea s on .  Th e la tt er
en joy th e s over eign  a u th ority sp ecifica lly delega ted
to th em by th e ir  S ta te  parent .   Pr iva te  en terp r is e
does  n ot  exer cis e a n y s over eign  a u th or ity.

Th e Mis sou r i Mu n icipa ls  n ext  la m en t  th a t th e
FCC wou ld be d is t in gu ish in g between  political
s u bd ivis ion s  a n d  en tities .  In  a ctu a lity, th e FCC’s
p reem ption  a n a lys is  will n ot  be m u ch  d iffer en t  th a n
it  h a s  b een .  Th e FCC will exa m in e a  s ta tu te u n der
its  § 2 53 (a ) a n a lys is  an d  receive com m en ts  from  a ll
or  a n yon e.  A St a te will h a ve th e oppor tu n ity to
defen d  its  s t a tu t e a n d  ca n  a d vis e t h e FCC if it s  la w
p er ta in s  to a  polit ica l su bd ivision .  Th e FCC will b e
look in g to s ee if a   s ta tu te r es t r icts  com pet ition .  If
t h a t s ta tu te a p plies  to p olit ica l s u b d ivis ion s ,  a s  Mo.
Rev. St a t. § 39 2 .410 .7  does , th e FCC will con t in u e
wh a t  it  h a s  don e wit h  th e Texa s  a n d  Mis s ou r i la ws
– r espect  s ta te  sovereign ty.   If th e  s ta te  s ta tu te is
directed  els ewh ere, th e FCC will a s s es s  wh eth er  it
is  com pet itively neu t r a l u nde r  § 253(b ).  It is u n like-
ly th a t  th e p rob lem  of d iscern ing u pon  wh om  a  s ta te
s ta tu te is  a pp lica ble will n eed r es olu t ion  b y th e
FCC.  If a  polit ica l su bd ivis ion  is  a c t in g ou ts ide  it s
a u th ority th rou gh  s om e form  of bu s in es s  ven tu re, in
a ll likely th e St a te will resolve  tha t  iss u e  in  s ta te
cou r t  th rou gh  in ju n ct ion  or  wr its  of m a n da m u s  or
p roh ib it ion .
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In  des cr ib in g illu s or y h or ror s , th e Mis s ou r i
Mu n icipa ls  br u s h  pa s t, b u t es s en t ia lly ign ore, t h e
Pa n d or a ’s  box th a t  th eir own  view of § 2 5 3(a ) op en s .
Th u s  th ey a s s ert  th a t “th e la n gu a ge of Sect ion
2 53 (a ) is  u n equ ivoca l” a n d a n n ou n ce th ey will d is -
prove p et it ion e rs ’ a rgu m en t  th a t  em p loyin g a n  a ll-
in clu s ive d efin it ion  of “ent ity” produ ces  a bsu rd
r es u lt s . (MML Br. 2 1 ).  Bu t t h ey fa il to deliver.
Ins t ead , in  respon din g to th e  a rgu m en t  th a t th e
Eigh th  Circu it’s  defin ition  of “a n y en t ity” n ow
empowers Miss ou r i’s  In ter ior Des ign  Cou n cil, a n
“ent ity” u s in g t h e Bla ck ’s  La w Dic tion ary defin it ion
em ployed  by th e  Eigh th  Circu it to en ter  th e t elecom -
m u n ica tion s  bu s in es s , th e Mis s ou ri Mu n icip a ls
p oin t  th e S ta t e t o § 253(b ) for  r elief.  Bu t  § 253(b )
ca n n ot  give th e S ta te effect ive r elief – a t  leas t  n ot
with ou t  a lso  depr ivin g th e  Miss ou r i Mu n icip a ls  of
the  victory they seek .

Sect ion  253(b ) s ta tes , “Noth ing in  th is s ect ion
s h a ll a ffect th e a bility of a  s ta te to impos e, on  a
com pet itively n eu tra l ba s is  a n d con sis ten t  with
Sect ion  254  of th is  t it le , requ iremen ts  n ecessa ry to
preserve a n d a dvan ce u n ivers a l s ervice, pr otect  th e
p u b lic s a fety an d welfa re, in s u re t h e con tinu ed
qu a lit y of te lecom m u n icat ion  s ervices , a n d s a fe-
gu ard  th e r igh ts  of con s u m ers .” Th e Mis sou r i Mu n i-
cip a ls  fail to exp la in  h ow § 2 53 (b ) p la ces  an y lim its
on  th e d efin ition  of en tity. 

In s t ead , th ey as ser t  th a t  § 253 (b) a llows a  s ta te
to a lloca t e r espon s ib ilit ies  a m on g va r iou s  govern -
m en t  officia ls  a n d a gen cies  with ou t  h a vin g to a u -
th or ize ea ch  of th em  to p rovide t elecom m u n ica t ions
s er vices .  (MML Br . a t  22 -23). To a  cer ta in  exten t, it
is  cu r iou s  th at  th e  Miss ou r i Mu n icipa ls  c ite § 253(b )
for  t h e p rem is e th a t  it a llows  a  s ta te to “a llocat e”
r es p on s ib ilit ies , beca u se ,  tha t  be in g th e  cas e , th e
Sta te  h a s  n ot  “a lloca ted ” to a n y of th e Mis s ou r i
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Mu n icipa ls  th e  au th or ity to p rovide t elecom m u n i-
ca tion s  s ervices .

If § 253 (b) protects  s ta te s ove re ign ty to th e
degree th e Mis s ou ri Mu n icipa ls  cla im , th en  even  if
th e term “an y ent ity” in clu des  polit ica l s u b d ivis ion s ,
th e St a tes  a re  a llowed  to m a k e t h eir  own  d et er m in a -
t ions  a s  to wh a t  com p et it ively n eu t r a l requ iremen ts
are  n ecessary  to protec t th e  pu blic  welfa re , ensu re
qu a lity of telecom m u n ica tion  s ervices , a n d s a fe-
gu ard  th e righ ts  of th eir own  con s u m ers .  In  wh ich
ca s e, Miss ou r i,  throu gh  it s  gen era l a ss em b ly, a n d
s p ecifica lly th rou gh  Mo. Rev. St a t.  § 3 9 2.4 1 0.7 , h a s
im plicit ly d et er m in e d t h a t   § 2 5 3(b ) p er m it s  it  to
pr otect  th e  pu blic  by leavin g th e r is k s  an d  th e
profit s  of th e telecom m u n ica tion s  bu s in es s  in  n on -
gover n m e n ta l h a n d s .

Moreover,  desp ite th e  Miss ou r i Mu n icipa ls ’ faith
in  § 2 53 (b ), n oth in g a b ou t  it  p rot ects  Mis s ou r i’s
s over eign  righ t t o decide t h a t t h e Boar d of Hea lin g
Arts  is  au t h or ized  on ly to r egu lat e th e con du ct  of
m ed ica l d oct or s  a n d os teopa th s ,  th e  Cole  Cou n ty
As s es s or  is  a u t h or ized  on ly t o a p pr a is e r ea l a n d
pe r son a l p rop er ty with in  Cole  Cou n ty, Mis s ou r i,
a n d City Utilit ies  of Sp r ingfield  is a u th or ized  on ly to
genera te  a n d dis t r ibu te  elect r ic ity to Mis s ou r ia n s  in
Sp rin gfield  – a n d  t h a t  n on e  of t h es e “en t it ies ” a re
au th or ized to en ter  th e com m ercial telecom m u n ica -
t ion s  b u s in e s s.

III. Th at  t h e re  m ay  be  a pro -c o m p e t it ive
jus t i fi cat ion for t he  polic y o f allowin g
governme nt  u nit s  to  c ompete  in  the
t e lecom m unica t ions  m arke t place  do e s not
affe c t  t he  Gregory  an aly s is .

Th e Mis sou r i Mu n icip als  wa n t th is  Cou rt  to rea d
§ 253(a) from  a  resu lts -or iented perspect ive – wh a t
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is  likely to b r in g th e m os t  com p et it ion  given  t h a t  n o
on e a rgu es  a ga ins t  th e p rem ise  th a t  th e  Telecom -
m u n ica t ion s  Act  of 1996  en vis ioned  th e op en ing of
telecom m u n ica tion s  m ark ets .   Un for tu n ate ly,  the
Miss ou r i Mu n icipa ls  a ppea r  to be r e-wr itin g h ist ory
as  it  per ta in s  to  the  ‘96 Act .

Th e Sta te  of Miss ou r i su ppor ts  com pet ition  a n d
th e ben efit s  of com pet it ion  th a t  a re th e u n der lyin g
goa l of th e  ‘96 Act .  It  h as  fou gh t  h ard  a t  th e
Miss ou r i Pu b lic Service Com m is s ion  a n d a t th e
FCC, goin g aga in s t S ou th west ern  Bell, SBC,
Am eritech , GTE (n ow Ver izon ),  an d som e of th e
pe t it ion er ’s  a m ici.  Mis sou r i fu lly em b ra ces  th e con -
cep t  of com petition  on  a  level p la yin g field .  Bu t
Miss ou r i’s  legis la tu re h a s  m a de t h e policy
determ ina t ion  th at  governm ent  en ter in g th e pr ivate
s ect or  will n ot cr ea te a  level p la yin g field , a n d  in
fact , m a y k ill th e vib ra n t bu s in es s of s m all in cu m -
ben t  local exch a n ge ca rr iers  th a t p rovide loca l
s ervice to Missour i’s  fou r  corne r s  and  ena b le it  to
b ra g abou t  a  95 .8% ra te of teleph on e s ervice
pen et ra t ion  s ta tewide , wh ile th e n a t iona l a ver a ge is
94 .4%. (See  Ta b le 17 .2 , FCC Repor t , Tren ds  in
Telephone S er vice, In d u s try Ana lys is  Divis ion , Com -
m on  Ca rr ier Bu rea u , Au gu s t 2 00 1.  File Na m es :
TREND101 .ZIP, TREND10 1.PDF AT www.fcc.
gov.ccb .s ta ts .) Com pet ition  from  th e govern m en t
ca n  a lso  s tym ie  pr iva te en te rp rise  in  m ore popu -
la ted  a rea s  wh ere com pet in g local exch a n ge
ca r rier s , par t icu lar ly th ose  wh o are  fac ilit ies  based ,
m igh t  be d is su aded  from  com pet in g again s t  both
a n d  in cu m b en t  loca l exch a n ge ca r r ier  (pa r t icu la r ly
in  th e form  of la rge, n a tion wide loca l exch a n ge
ca rr ier s ) a n d  th e loca l m u n icipa lity.

St a tes  ca n  a llow th eir m u n icipa l u t ilities  to p ro-
vide telecom m u n ica tion s  s ervices  u nde r  th e  ‘96 Act .
An d  s om e Sta tes  do.  Bu t a llega tion s  of in crea s ed
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com pet ition  a n d b roa der  se rvice – even  if th ey a re
t ru e – do not  ju s t ify removin g from  th e  Sta tes  th e
power t o weigh t h e a dvan ta ges  a n d d is a d va n t a ges ,
th e r is ks  a n d b en efits , of lettin g pu blic a gen cies
becom e com m ercial bu s in es s es .

Th e Missour i Mu nicipa ls  r efu se  to acknowledge
t h a t t h is  ca s e is  n ot  a bou t  telecom m u n ica t ions .
On e cou ld s u bs titu te a n y su bject m a tt er  for  th e  la s t
two words  of § 253(a) – “telecom m u n ica t ion s  s er -
vice” – an d Miss ou r i wou ld  s t ill be  here , argu in g it s
s over eign  r igh t  to with h old  a u t h or it y fr om  it s  own
polit ica l su bdivis ion s .   Th e econ om ic argu m ents
abou t  a llowin g m u n icipa lit ies  to p rovid e com m ercial
telecom m u n ica t ion  services  cu t  both  wa ys  a n d  h a ve
n o b ea rin g on  th e rea l is su e in  th is  ca se – th e
s over eign  r igh t  of a  s ta te to con tr ol its  own  political
s u bd ivis ion .  If Con gress  can  in ter fere with  a  s ta te’s
con trol over  its  polit ica l s u bd ivision s  “u n s elfcon -
s ciou s ly” (borrowin g tha t  t erm from  MML Br .11 ),
u s in g ter m s  th a t  do n ot  clea r ly or  u n m is t akab ly
dem on stra te th a t  Con gres s  ch os e to u su rp  s ta te
s over eign ty, th en  th e plain  s ta tem en t  tes t  in
Gregory  v. As hcroft is  dea d,  an d worse ,  the  Tenth
Am endm ent  becom es  a  ves t ige  of h is tory.

CONCLUSION

For  th e  reas on s  s ta t ed  in  th e Sta te’s  op en in g
br ief a n d  fu r th er  exp la in ed  a bove, th e Cou r t  s h ou ld
rever s e th e Eigh th  Circu it’s  decision  a n d r em a n d
th e ca s e wit h  in s t ru ctions  to r ein s ta te t h e FCC’s
ord er    den yin g   p reem ption    of   Mo.  Rev.  S ta t .
§ 392 .410 .7 , a n d  t h u s  p res er ve t h e S ta t es ’ power  to
a llocat e a u th or ity t o a n d  a m o n g t h eir  officer s ,
a gen cies , a n d  polit ica l su bd ivision s .
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