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THE MISSOURI MUNICIPAL LEAGUE;
The Missouri Association of Municipa
Utilities City Utilities of Springfidd; City
of Skeston, Missouri;
ColumbiaWater & Light; American Public
Power Association, Petitioners,
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FEDERAL COMMUNICATIONS
COMMISSION; United States of America,
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Southwestern Bell Telephone Company;
State of Missouri, Intervenors on Appedl.
Nationd Association of
Tdecommunications Officers and Advisors,
United
Telecom Council, Amici on Behdf of
Petitioners.
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Submitted: Nov. 12, 2001.
Filed: Aug. 14, 2002.

Municipdities and public utilities petitioned
for review of the Federd Communication
Commisson's (FCC) order, 2001 WL
28068, denying their petition to preempt a
Missouri datute that prevents municipdities
and public utlies from  providing
tedlecommunications services or  fadlities
The Court of Appeds, Wollman, Chief
Judge, held that dtatute was preempted by
Tdecommunications Act.

Vacated and remanded.

West Headnotes

[1] States ©-18.81
360k18.81
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[1] Telecommunications €+75.1
372k75.1

In evduding whether a date datute is
preempted by the Teecommunications Act,
the Federd Communications Commisson
(FCC) determines whether the datute
violates the removals of bariers to entry
provison of the Act, prohibiting deae laws
from preventing any entity from providing
telecommunications sarvices, if it does, then
the FCC consders whether the datute fals
within the resarvation dause of the Ad,
providing that Act does not prevent Sate
from  imposng  compditivdy  neutrd
requirements to advance universal
telecommunications sarvices, and if it does
not, then the FCC nust preempt the Statute.
Communicaions Act of 1934, § 253, as
amended, 47 U.S.C.A. § 253.

[2] Statutes €219(2)
361k219(2)

In reviewing an adminidraive agency's
interpretation of a datute, the Court of
Appeds must determine whether
congressond intent is clear from the plain
language of the daute if congressond
intent is clear, a contrary interpretation by an
agency is not entitled to deference, but if the
language of the dtatute is ambiguous, and the
legidative  higory reveds no  dear
congressond intent, the Court of Appeds
must defer to a reasonable interpretation of
the statutory provision made by the agency.

[3] States €+18.11
360k18.11

A federd datute which purports to dter the
baance of federd and state powers can be
unambiguous  without  addressng  every
interpretive theory offered by a party; it
need only be plan to anyone reading the
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datute that Congress intended to dter the
federa-date balance in the rdlevant area.

[4] States©=18.11
360k18.11

Pan-datement rule, dating that absent a
cler indication of Congresss intent to
change the bdance of feded and date
powers, the proper course is to adopt a
condruction which mantans the exiging
balance, does not require federa courts to
limit a dautes scope where Congresss
intent is plan, and, in fact, any other
concluson, while purporting to be an
exercise in judicid redraint, would trench
upon the legidative powers vested in
Congress.

[5] States ©-18.11
360k18.11

The plan gatement rule requires the Court
of Appeds to deermine whether the
datutory language of a federd datute
purporting to ater the traditiona baance of
federa and ate powers plainly requires
preemption; it does not mandate that the
Court conduct a baancing test of the federd
interests againg the date interests or that it
deve into the wisdom of the competing
federd and state policies.

[6] States ©-18.81
360k18.81

[6] Tdecommunications €-75.1
372k75.1

Municipalities were entities, for purposes of
removas of bariers to entry provison of
Tdecommunications Act, prohibiting date
lavs from preventing "any entity” from
providing tdecommunications services, o
that Missouri daute that  prohibited
municipdities ad other political
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subdivisons from providing
telecommunication services was  preempted
by Ac; word “entity” included Al
organizetions, word "any" was required to
be interpreted expansvely, and dthough
regulation of municipdities was traditiondly
date interest, Act contaned preemption
clause, expredy requiring Federd
Communications Commisson to preempt
ay daute tha conflicced with Act.
Communications Act of 1934, 8 253, as
amended, 47 U.S.CA. 8 253; VAMS. 8§
392.410, subd. 7.

*050 James Bdler, argued, Washington,
DC (Sean A. Stokes, Allison L. Diriver,
William Andrew Ddton and Richad B.
Gedtman, on the brief), for Petitioners.

Richard K. Welch, argued, Washington,
DC, for Respondent.

Rondd Molteni, argued, Jefferson City,
MO, for Intervenor State of Missouri.

Geoffrey M. Klineberg, argued,
Washington, DC, for Intervenor
Southwestern Bell.

Before WOLLMAN, [FN1] Chief Judge,
BOWMAN, and STAHL, [EN2] Circuit
Judges.

EN1. The Honorable Roger L.
Wollman dgepped down as Chief
Judge of the United States Court of
Appeds for the Eighth Circuit a the
cose of busness on January 31,
2002. He has been succeeded by the
Honorable David R. Hansen.

FN2. The Honorable Norman H.
Stahl, United States Circuit Judge for
the FHra Circuit, dgtting by
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designation

*951 WOLLMAN, Chief Judge.

**1  Vaious Missouri municipdities,
municipd  organizations, and public power
companies (the Missouri Municipds) have
petitioned for review of the Feded
Communications Commisson's
(Commisson) order denying the Missouri
Municipals petition to preempt a Missouri
daute that prevents municipdities and
municipaly owned utiliies from providing
telecommunications services or
telecommunications facilities. We vacate
the order and remand to the Commission for
further consideration.

In February 1996, Congress enacted the
Tdecommunications Act of 1996 (the Act),
which extensvey amended the
Communications Act of 1934, 47 U.S.C.A.
§ § 151-615 (West 2001). The Act's
intended purposes ae to  increase
competition in the aea of
telecommunications services and to ensure
the ddivery of universa sarvice To hep
achieve these gods, 8 101(a) of the Act,
codified a 47 U.S.C. § 253, provides for
"removals of barriersto entry,” asfollows:

(@ In generd

No State or loca datute or regulation, or
other State or loca legd requirement, may
prohibit or have the effect of prohibiting
the ability of any entity to provide any
interstate or intradtate telecommunications
savice.

(b) State regulatory authority

Nothing in this section shdl affect the
ability of a State to impose, on a
competitively neutrd bass and conggent
with  section 254 of this section,
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requirements necessxy to preserve and
advance universal  service, protect the
public safety and wefae, ensure the
continued qudity of tdecommunications
savices, and safeguard the rights  of
CONSUMeYs.

(d) Preemption

If, after notice and an opportunity for
public ~ commernt, the  Commisson
determines that a State or locd
government has permitted or imposed any
datute, regulation, or legd requirement
that violates subsection (&) or (b) of this
section, the Commisson shal preempt the
enforcement of such daiute, regulation, or
legad requirement to the extent necessary
to correct such violation or inconsstency.
47 U.S.C.A. 8 253 (West 2001 Supp.).

Section 392.410(7) of the Revised Statutes
of Misouri prohibits the date's politica
subdivisons from obtaining the cetificates
of sarvice authority necessary to provide
tedecommunications sarvices or  fadlities
directly or indirectly to the public. It
provides.
No politicad subdivison of this sate shdl
provide or offer for sde ether to the
public or to a tdecommunications
provider, a telecommunications service or
tdecommunications  fadlity used to
provide a tdecommunications service for
which a cetificate of sarvice authority is
required pursuant to this section. Nothing
in this subsection shdl be congrued to
redricc a politicd subdivison  from
dlowing the nondiscriminatory use of its
rightsof- way induding its poles
conduits, ducts and dSmilar  support
dructures by telecommunications
providers or from providing
telecommunications services or facilities,
(1) For itsown use;
**2 (20 For 911, E-911 or other
emergency Services,
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(3) For medica or educational purposes,

4 To dudets by an educationd
inditution; or

*052 (5) Internet-type services.  The
provisons of this subsection shdl expire
on August 28, 2002. Mo.Rev.Stat. §
392.410(7) (West 2001 Supp). [EN3]

FN3. Missouri House Bill 1402,
2002 Mo. Legis. Serv. H.B. 1402
(Vernon's), sgned into lav on July
11, 2002, extended the expiration
date to August 28, 2007, as well as
maeking certan other changes in the
wording of 8§ 392.410(7), none of
which affect our analysisin this case.

[1] The Missouri Municipas filed a petition
with the Commisson, asking that it preempt
Mo.Rev.Stat. 8§  392.410(7) as being in
violaion of § 253(a) of the Act. The
Commisson employs a two-step process in
examining datutes under 8§  253. FAirg, it
determines whether the datute violates §
253(a). If it does, then the Commisson
consders whether the daute fdls within the
reservetion clause of 8 253(b). If it does
not, then the Commisson must preempt the
datute.  Finding that the Missouri Satute
does not violate § 253(a), the Commisson
denied the peition, thus diminaing the
need for 8 253(b) review. In the matter of
the Missouri Municipal League, 16 F.C.C.R.
1157 (2001). The Commission expressed its
disagreement with the policy of the Missouri
datute because it had found previoudy that
"munidpdly-owned utilities ... have the
potential to become magor competitors in the
telecommunications  industry [and] can
further the god of the 1996 Act to bring the
benefits of competition to dl Americans,
paticulaly those who live in smdl rurd
communities" Id. at 1162; seealso id. at
1173 (Separate Statement of Commissioner
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Susan Ness). Even though it expressed its
desre that states not adopt the type of
complete bariers to entry found in §
392.410(7), the Commisson fdt bound by
legal authorities not to preempt the Satute,
paticularly a decison of the United States
Court of Appeds for the Didrict of
Columbia, City of Abilene v. FCC, 164 F.3d
49 (D.C.Cir.1999). Missouri Municipal
League, 16 F.C.C.R. at 1164-65; see also
id. at 1172 (Separate Statement of Chairman
Willian E. Kenmnad and Commissoner
Gloria Trigani); and id. at 1173 (Separate
Staement of Commissoner Susan Ness).
The Misouri  Municipds then filed a
petiion for a review of the Commisson's
order.  Southwestern Bell Teephone Co.
and the State of Missouri intervened in
support of the Commisson's decision.

We have jurigdiction to review find orders
of the Commisson under 47 U.SC.A. 8
402(a) (West 2001) and 28 U.S.CA. §
2342(1) (West 1994).

[2] We review agency determinaions under
the two-step process set forth in Chevron
U.SA., Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 104 S.Ct. 2778,
81 L.Ed.2d 694 (1984). Firds, we must
determine  whether congressond intent  is
cdear from the plan language of the datute.
If congressond intent is clear, a contrary
interpretation by an agency is not entitled to
deference.  If the language of the dtatute is
ambiguous, however, and the legidative
history revedls no clear congressona intent,
we must defer to a reasonable interpretation
of the dautory provison made by the
agency. Ragsdale v. Wolverine Worldwide,
Inc., 218 F.3d 933, 936 (8th Cir.2000), aff'd,
--- U.S. ----, 122 SCt. 1155, 152 L .Ed.2d

167 (2002).
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**3 [3][4 A second planlanguage
dandard adso applies in this case.  The
Supreme Court requires that Congress make
a plan daement tha it intends to preempt
date law where the preemption affects the
traditiona  sovereignty of the dates.
Gregory v. Ashcroft, 501 U.S. 452, 460-61,
111 S.Ct. 2395, 115 L .Ed.2d 410 (1991). In
Gregory, the Court "confronted a Satute
susceptible of two plausble interpretations,
one of which would have dtered the existing
balance of federa and state powers ... [and]
concluded that, absent a clear indication of
Congresss intent to change the baance, the
proper course was to adopt a construction
which mantans the exiging bdance”
Slinas v. United Sates, 522 U.S. 52, 59,
118 S.Ct. 469, 139 L.Ed.2d 352 (1997). As
the Court *953 pointed out in Salinas
however, a "daute can be unambiguous
without addressng every interpretive theory
offered by a party. It need only be 'plain to
anyone reading the Act' " that Congress
intended to dter the federa-gate baance in
the reevant area Id. at 60, 118 S.Ct. 469
(quoting Gregory, 501 U.S. at 467, 111
S.Ct. 2395). Thus the Gregory plan
datement rule does not require courts to
limit a dautes scope where Congresss
intent is plan, and, in fact, "[any other
concluson, while purporting to be an
exercdse in judicd redrant, would trench
upon the legidative powers vesed in
Congress by Art. |, § 1, of the
Condiitution" Salinas, 522 U.S. at 60, 118
S.Ct. 469 (quoting United States v. Albertini,
472 U.S. 675, 680, 105 S.Ct. 2897, 86
L.Ed.2d 536 (1985)).

[5] In summary, the Gregory rule requires
us to deemine whether the datutory
language planly  requires  preemption.
Gregory does not mandate that we conduct a
badancing test of the federd interests againgt
the date interests or that we deve into the
wisdom of the competing federd and Sate
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policies. We do not assume that Congress
exercises  its  Supremacy Clause  power
lightly, however, and we must be "certain of
Congress intent" before we find that federd
law overrides the baance betweenstate and
federal powers. Gregory, 501 U.S. at 460,
111 S.Ct. 2395. Even so, no matter how
great the dtae interest, we should not strain
to creste ambiguity in a datute where none
exigs See Slinas, 522 U.S. at 59-60, 118
S.Ct. 469. Accordingly, we ask a single
question, is the datutes meaning plan? If
50, that ends our andyss, with the result that
it must be held that Congress has preempted
date law.

The dispute hinges on the meaning of the
phrase "any entity” in 8§ 253 of the Act.
More precisdly, do the words "any entity”
planly indude municipdities and 0 satidy
the Gregory plan-satement rule? We hold
that they do. Accordingly, because § 253
satidfies the Gregory plan datement rule, it
dso sisfies Chevron 's clear-statement rule
and thus the Commissons contrary
interpretation cannot stand.

[6] We begin with the language Congress
used, and, because the dstatute does not
define the term "entity,” we presume that
"the ordinary meaning of tha language
accurately expresses  the legidative
purpose.” Morales v. Trans World Airlines,
Inc., 504 U.S. 374, 383, 112 S.Ct. 2031, 119
L.Ed.2d 157 (1992); see also Asgrow Seed
Co. v. Winterboer, 513 U.S. 179, 187, 115
S.Ct. 788, 130 L.Ed.2d 682 (1995). Thereis
no doubt that municipdities and municipdly
owned utilities are entities under a standard
definition of the teem.  An entity is "[an
organization (such as a busness or a
governmenta  unit) that has a legd identity
goat from its members,” and a public entity
is a "governmenta entity, such as a date
govenment or one of its politica
subdivisons” Black's Law Dictionary 553
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(7th ed1999). Although municipdities in
Missouri derive dl of ther powers from the
date, and dthough a date can control its
subdivisons in an dmog limitless way, see,
e.g., Sailors v. Bd. of Educ., 387 U.S. 105,
107-08, 87 S.Ct. 1549, 18 L.Ed.2d 650
(1967), municipdities and other paliticd
subdivisons have an exigence separate
from that of the date It is true that as
politicd  subdivisons of the dae
municipdities should not be consdered
independent  entities. Nevertheless, the
question before us is not the source from
which municipdities derive therr power, but
whether they ae induded within the
meaning of "any entity” as usad in 8§ 253(a).
The plan meaning of the term “entity”
includes dl organizations, even those not
entirdy independent from other
organizations.

**4 Furthermore, Congresss use of "any" to
modify "entity" dgnifies its intention to
indude within the daute dl things that
*954 could be congdered as entities. "Read
naturdly, the word ‘any’ has an expangve
meaning, that is ‘one o some
indiscriminately of whatever kind.' " United
Sates v. Gonzales, 520 U.S. 1, 5, 117 S.Ct.
1032, 137 L.Ed.2d 132 (1997) (citations
omitted). Time and time again the Court has
held that the modifier "any" prohibits a
narrowing condruction of a daute  See
Dep't of Hous. & Urban Dev. v. Rucker, ---
U.Ss. ----, ----, 122 S.Ct. 1230, 1233, 152
L.Ed.2d 258 (2002) (in dHaute requiring
lease term providing for lease termination if
public housing tenant or gspecified others
engage in "awy dug- reated cimind
activity," Congresss "use of the term 'any’ to
modify 'drug- reaed crimind  activity'
precludes’ limiting the daute to cover only
"drug- related activity that the tenant knew,
or should have known, about"); Brogan V.
United Sates, 522 U.S. 398, 400-01, 405,
118 S.Ct. 805, 139 L.Ed.2d 830 (1998)
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("fany fdsg, fictiious or  fraudulent
datement” includes fdse datements of
whatever kind); Gonzales, 520 U.S. at 5,
117 SCt. 1032 ('ay other tem of
imprisonment” means dl prison  sentences,
both state and federd, where Congress did
not add any language limiting the breedth of
the term "any"); Freytag v. Comm'r, 501
U.S. 868, 873-74, 111 S.Ct. 2631, 115
L.Ed.2d 764 (1991) ("any other proceeding"
dlows Chigf Judge to assgn dl types of
cases to a specid trid judge); United Sates
v. James, 478 U.S. 597, 605, 106 S.Ct. 3116,
92 L.Ed.2d 483 (1986) (“any damage' and
“lidbility of any kind' indude dl posshble
damages from a government project, not
limited to just propety damage); United
Sates v. Turkette, 452 U.S. 576, 580-81,
101 S.Ct. 2524, 69 L.Ed.2d 246 (1981)
("any enterprisg’ includes both legitimate
ad illegitimae enterprises); Harrison V.
PPG Indus., Inc., 446 U.S. 578, 588-89, 100
S.Ct. 1889, 64 L.Ed.2d 525 (1980) (“any
other find action® indudes dl actions that
condtitute the agency's last word); and Bhd.
of RR Trainmen v. Balt. & O.R Co., 331
U.S. 519, 529, 67 S.Ct. 1387, 91 L .Ed. 1646
(2947) ("any proceeding arisng under this
Act" dlows intervention in dl cases under
the gatute); accord Southern Co. v. FCC,
293 F.3d 1338, 1349 (11th Cir.2002) (plan
meaning of "any" is "dl" unles gpedficdly
limited in gatute).

In Salinas v. United States, the Court was
cdled upon to decide whether the federd
bribery datute, which agpplies to "any
busness transaction,” applies only to bribes
affecting federd funds. The defendant, who
had bribed a date officd, argued that
because the bribery statute upset the federal-
date balance, the Gregory plan-statement
rue required a plan daement of
congressiond intent that the bribery datute
aoply to bribes having no effect on federd
funds. In holding that the bribery <atute
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included bribes of date officids, even where
no federd funds were affected, the Court
dated that "the word 'any,’ which prefaces
the business or transaction clause, undercuts
the atempt to impose this narowing
condruction." Salinas, 522 U.S. at 57, 118
S.Ct. 469. The Court dso stated that "the
plan-datement requirement aticulated in
Gregory ... does not warrant a departure
from the datutes terms” 1d. at 60, 118
S.Ct. 469.

**51n City of Abilene v. FCC, the Court of
Appeds for the Didricc of Columbia
reviewed a Commission order that refused to
preempt a Texas datute gmilar to
Mo.Rev.Stat.§  392.410(7), holding thet §
253 did not contan a plan datement
ufficient to preempt a traditiond aea of
state sovereignty. With al due deference to
our dger dreuit's holding, and mindful of
our desre to mantan uniformity among the
circuits, United Sates v. Auginash, 266 F.3d
781, 784 (8th Cir.2001), we do not find City
of Abilene to be persuasve. The D.C.
Circuit noted that the mere posshbility that
the term "entity" could indude
municipdities does not satisfy  Gregory.
*055 City of Abilene, 164 F.3d a 52-53.
The court, however, made no mention of the
Supreme Court's cases regarding the effect
of the modifier "any" on the modified term,
referring indead to Congresss "tone of
voicg' regading the tem "any" and the
"emphass’ Congress meant to place on
different words. Id. at 52. Counsd for te
Commisson dated a ora argument that the
D.C. Circuit did not congder Salinas
because of that court's rules regarding cases
not cited in the origind briefs. Whatever the
reason for the D.C. Circuit's decison not to
consder and discuss Salinas and like cases,
we view the lack of such a discusson as
detracting from the persuasveness of its
opinion. The Supreme Court has repestedly
ingructed us regarding the proper manner of
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interpreting the modifier "any,” and we
follow that direction here.  We find no
reference in any of the Supreme Court's
decisons regarding the word "any" about
Congresss "tone of voice' and "emphass”
We note tha a didrict court in Virginia,
after congdering both the "any" cases and
City of Abilene, concluded that "any entity"
should be read broadly and hdd that a
Virginia daute smila to Mo.Rev.Stat. §
392.410(7) must be preempted. City of
Bristol v. Earley, 145 F.Supp.2d 741, 747-
49 (W.D.Va2001) (it drans logic to
interpret the term 'any entity’ in 8§ 253(a) to
mean ‘any entity except for municipaities
and other politica subdivisons of states ).

Accordingly, we conclude that because
munidpdities fdl within the ordinary
definition of the term "entity,” and because
Congress gave that term expansve scope by
usng the modfier "ay,” individud
municipdities are encompassed within  the
term "any entity” asused in § 253(a). This
language would planly include
municipdities in any other context, and we
should not hold othewise here merdy
because 8§ 253 affects a gate's authority to
regulate its municipaities.  Congress need
not provide specific definitions for each
tem in a dtaute where those terms have a
plain, ordinary meaning and Congress uses
an expandve modifier to demondrate the
breadth of the datutes application. See
Gregory, 501 U.S. at 467, 111 S.Ct. 2395
(statute need not explicitty mention judges
to have judges included in the definition);
Slinas, 522 U.S. at 60, 118 S.Ct. 469
(statute need not address every interpretive
theory offered in order to be unambiguous).

**6 We recognize Missouri's  important

interest in regulaing its  politica
subdivisons. The Gregory dandard is

desgned to respect such interests. That
Slinas was a cimind case in which the
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date had no interes in dlowing its officids
to take bribes does not detract from its
fundamentd holding regarding the authority
of Congress to change the baance of date
and federd powers when it employs plain
language to do s0. Salinas hdd that by
usng the dealy expansve tem "any,”
Congress expressed its intent to dter this
relationship. We conclude that the same
must be said about the preemption provison
st forthin § 253.

Missouri also argues that because the date
controls its municipdities authority, § 253
does not apply to this case. Section 253
directs the Commission to preempt laws that
prohibit “the ability of any entity" to provide
telecommunications SEVices. Missouri
argues that because 8 392.410(7) addresses
its municipdities authority to provide
telecommunications  sarvices  rather  than
their ability to do so, 8 253 does not apply.
Missouri contends that if 8 392.410(7) is
held to be preempted, it would not be able to
prevent its attorney generd's office from
providing tedlecommunications  services.
Putting asde the highly fanciful neture of
this argument, it needs only to be noted that
unlike municipdities, the Missouri  Attorney
Generd's *956 office has no independent
authority to provide teecommunications
sarvices.  Section 392.410(7) is a prohibition
on the ability to exercise the authority that
municipdities otherwise possess, precisdy
the type of prohibition that 253 is
designed to prevent. See City of Bristol, 145
F.Supp.2d a 748 (Virginia municpdities
otherwise have authority to  provide
tdlecommunications  sarvices and  dae
datute desgned to prohibit them from
exercigng tha authority preempted by §
253).

The Commission's order is vacated, and the
caxe is remanded to the Commisson for
further proceedings consstent with the
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views st forth in this opinion.
299 F.3d 949, 2002 WL 1842319 (8th Cir.)
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