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MISSOURI PETITIONERS OBJECTIONSTO PETITIONS FOR
RECONSIDERATION OR RECONSIDERATION EN BANC

The Federd Communications Commisson (“FCC’) and Southwestern Bel Teephone
Company (“SWBT") have asked the Court to reconsder or reconsder en banc the decison of
one of its pandls in Missouri Municipal League, et al. v. FCC, 299 F.3d 949 (8" Cir. 2002)
(“MML Opinion”). The Missouri Petitioners submit that none of the arguments that the FCC and
SWBT have presented in their petitions warrants reconsideration.

The petitions raise no new arguments or authorities that were not before the paned when it
reeched its decison. Both the FCC and the Missouri Petitioners called severd new
developments to the pand’s dtention after ord argument, and the pand referred to severd of
these submissons in its opinion. Thus, the petitions merdy reflect the FCC's and SWBT's
dissatisfaction with the way that the pand decided the arguments beforeit.

l. THE PANEL CORRECTLY APPLIED THE “PLAIN STATEMENT”
STANDARD OF GREGORY v. ASHCROFT

Section 253(a) of the Telecommunications Act provides that “No State or bca statute or
regulation, or other State or loca lega requirement, may prohibit or have the effect of
prohibiting the ability of any entity to provide any interstate or intrastate telecommunicetions
saviceg’ (emphass added). In the MML Opinion, the pand unanimoudy found that the term
“any entity” in Section 253(a) protects entities of dl kinds, including public entities, from date
bariers to entry such as the Missouri ban on municipad provison of tedecommunications
Services. The MML Opinion reflects the pand’'s subdantid experience with the
Tdecommunications Act, its deep respect for date sovereignty, and its faithful adherence to the
“plain statement” standard of Gregory v. Ashcroft, 501 U.S. 452 (1991).

Fird, the panel put Section 253(a) into its statutory context and found that Section 253(a)
was intended to help advance the purposes of Telecommunications Act “to increase competition

in the area of telecommunications services and to ensure ddivery of universd sarvice” MML



Opinion, 299 F.3d a 951. As Congress had not defined “entity” in the Act, the pand applied the
Supreme Court’s standard requirement that courts give terms that are undefined in a atute their
common, ordinary meaning. MML Opinion, 299 F.3d at 953, citing Morales v. Trans World
Airlines, Inc., 504 U.S. 374, 383 (1992); Asgrow Seed Co. v. Winterboer, 513 U.S. 179, 187
(1995) (“When terms used in a daute are undefined, we give them ther ordinary meaning”).
The pand thus concluded that “[t]here is no doubt that municipdities and municipaly owned
utilities are entities under a standard definition of the teem.” MML Opinion, 299 F.3d at 953.

Specificaly, the pandl looked to Black's Law Dictionary 553 (7" ed. 1999), and observed that an
“entity” is “‘[@n organization (such as a busness or a governmenta unit) that has a legd identity
goat from its members’” and that “a public entity is a ‘governmental entity, such as a date
government or one of its politicd subdivisons’” MML Opinion, 299 F.3d at 953. The pand
recognized that municipalities derive their authority from the state and should not be consdered
“separate entities”  1d, dting Sailors v. Board of Educ., 387 U.S. 105, 107-08 (1967). The pand
concluded, however, that “the question before us is not the source from which municipdities
derive therr power, but whether they are included within the meaning of ‘any entity’ as used in
§253. The plan meaning of the term ‘entity’ includes dl organizations, even those not entirdy
independent from other organizations” |1d.

Next, the panel found that Congress's expansve, unredrictive use of the modifier “any”
ggnified its intent “to include within the satute dl things that could be consdered as entities”
MML Opinion, 299 F.3d at 953-54. In support of this concluson, the pand cited Supreme Court
cases spanning more than five decades, in which the Court had “time and again” held that the
term “any” prohibits a narrowing congruction. Id. a 954. The pane gave particular weight to
Slinas v. United Sates, 552 U.S. 52 (1997), in which the Court had unanimously held that

Congress's expandve, unredricted use of “any” undercuts attempts to impose a narrowing



condruction, leaves no doubt about congressond intent, and satifies Gregory's “plan
gatement” standard. MML Opinion, 299 F.3d at 954, citing Salinas, 522 U.S. at 60.

The pand then turned to City of Abilene v. FCC, 164 F.2d 49 (D.C. Cir. 1999), in which
the court had found that “any entity” does not include public entities The pand did not find
Abilene persuasve because the D.C. Circuit had falled to mention Salinas or any of the other
Supreme Court cases on the effect of the modifier “any” and had ingead concluded that “any
entity” should be read narrowly because the court could not discern Congress's “tone of voice”
or emphasisin usng that teerm. MML Opinion, 299 F.3d at 955.

In concluson, the pand found that Congress clearly and unmistakably intended that “any
entity” in Section 253(a) include municipalities.

This language would plainly indude municipdities in any other context, and we

should not hold otherwise here merely because §253 affects a state's authority to

regulate its municipdities  Congress need not provide specific definitions for

eech teem in a daute where those terms have a plain, ordinary meaning and

Congress uses an expansve modifier to demondrate the breadth of the datute's

goplication. See Gregory, 501 U.S. a 467 (datute need not explicitly mention

judges to have judges included in the definition); Salinas, 522 U.S. a 60 (Statute

need not address every interpretive theory offered in order to be unambiguous).

MML Opinion, 299 F.3d at 955.

In cdodng, the pand rgected wha it cdled the Sate of Missouri’'s “highly fanciful”
argument that preemption of the Missouri statute would dissble the state from preventing its own
atorney generd’s office from providing tdecommunications services The pand noted that
§253(@) only precludes a dae from removing an entity’'s exising authority to provide

telecommunications services, and unlike Missouri’'s municipdities, the attorney generd’s office

never had independent authority to provide such services: MML Opinion, 299 F.3d at 955-56.

! The pand was mindful of the benefits of uniformity among the circuits, but it could not
bring itsdf to accept the D.C. Circuit's rationde in view of its inconssency with the
Supreme Court's repeated ingdructions about the proper mamer of interpreting the
modifier “any.” MML Opinion, at 955.
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. THE FCC AND SWBT HAVE NOT SUCCESSFULLY REBUTTED THE
PANEL’'SRULINGS

In this section, the Missouri Petitioners show that none of the FCC's and SWBT’'s main
argumentsis correct.

Frg, citing Alarm Industry Communications Committee v. FCC, 131 F.3d 1066 (D.C.
Cir. 1997), the FCC disngenuoudy criticizes the pand for relying upon Black's Law Dictionary.
FCC Petition a 9 n.2. Asthe FCC knows very wdll, the D.C. Circuit in Alarm Industry took the
agency to task for relying soldy upon a redrictive, highly technica definition of “entity” in
Black's Law Dictionary when, in the court's view, that FCC should have given “entity” its
ordinary, common meaning. Indeed, the court itsdf looked up “entity” in various standard, non
technicd dictionaries and found that these definitions incduded “something thet exists as a
paticular and discrete unit,” a “functiond condituent of a whole” and “the broadest of 4l
definitions which relate to bodies or units” Alarm Industry, 131 F.3d at 1069. On remand, the
FCC itsdf found that “entity” should be interpreted expansvely when necessary to achieve the
pro-competitive purposes of the Tdecommunications Act; that such an interpretaion is
“condgtent with the idea that ‘entity’ is ‘the broadest of al definitions which relate to bodies or
units’” that such a broad interpretation is “reflected in judicid and datutory definitions of
‘entity’ in other contexts” and that “entity” includes “a divison of a government bureau...” In
the Matter of Enforcement of Section 275(A)(2) of the Communications Act of 1934, As Amended
By the Telecommunications Act of 1996, Against Ameritech Corporation, 13 FCC Rcd 19046, 11
10, 16 (September 25, 1998).2

Second, both the FCC and SWBT admit that the term “any entity” can indude a public

entity — indeed, SWBT concedes that this term “would ordinarily be interpreted to include

2 The Missouri Petitioners dso presented the pand numerous other FCC interpretations,
orders, forms and documents in which the agency had consgently referred to units of
state and loca government as “government entities.”
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municipdities in other contexts” FCC Peition a 89; SWBT Petition & 9. The FCC suggests,
however, that Congress's fallure to define “entity” means tha a court cannot find that it has a
plan meanng and must defer to the FCC's interpretation. FCC Petition a 9 and 9 n.1. Citing
City of Abilene, the FCC and SWBT aso contend that the fact that “entity” can include a public
entity isinsufficient to meet Gregory’s*“ plain statement” standard. 1d.

Given Gregory's mandate that a court search for a “plain satement” of Congress's intent,
there is no merit to the FCC suggestion — without authority — that the Court cannot apply in this
cae the Supreme Court's dandard rule requiring that courts give undefined words ther
common, ordinary meaning. To the contrary, as the pand correctly found, “Congress need not
provide specific definitions for each term in a daute where those terms have a plain, ordinary
meaning and Congress uses an expandve modifier to demondrate the breadth of the datute's
goplication.” MML Opinion at 995.

Furthermore, the FCC and SWBT have misead the pand’s discusson of the term
“entity.” The pand never sad that a broad reading of “entity,” standing aone, would satisfy the
Gregory dsandard. Rather, the pand found that the combination of “any” and “entity” is what
does so. MML Opinion, 299 F.3d at 953-54 (“Congresss use of "any" to modify "entity”
ggnifiesitsintention to include within the Satute dl things that could be considered as entities.”)

Third, ating Sailors and City of Columbus v. Ours Garage and Wrecker Service, Inc.,
122 S.Ct. 2226, 2234 (2002), the FCC contends that the panel could not properly ignore the
Supreme Court’s long-ganding view tha municipdities are not “‘sovereign entities  independent
of the states from which they derive their authority....” FCC Pdition a 10-11; see also SWBT

Petition a 7-8. Agan, the FCC and SWBT misstae the pand’s opinion. The pane did not



ignore these but correctly found them irrdlevant to whether a unit of locd government is an
“entity.” MML Opinion, 299 F.3d at 953.3

Fourth, the FCC and SWBT contend that neither Salinas nor the other Supreme Court
cases on the effect of “any” that the pand cited in its opinion involved federd preemption of a
traditiond state power; that where a traditiona state power is at issue, a court must interpret
“any” narrowly to avoid conditutiond conflicts, and that the pand should have relied upon
Raygor v. Regents of the University of Minnesota, 122 S.Ct. 999 (2002), in which the Supreme
Court recently rgected a broad interpretation of “any cam” to avoid a conditutional conflict.
FCC Ptition at 10-13; SWBT Petition a 9-12. Again, these arguments lack merit.

In Salinas, the Supreme Court rgected a date officid’s clam that Gregory required a
narrow reading of the phrase “any business or transaction” in a federa bribery statute, as a broad
reading would disturb the federdl-state balance:

The enactment's expansve, unqudified language, both as to the bribes
forbidden and the entities covered, does not support the interpretation that federa

funds must be affected to violate 8 666(a)(1)(B).... The prohibition is not confined

to a busness or transaction which affects federd funds. The word “ any,” which

prefaces the business or transaction clause, undercuts the attempt to impose this

narrowing construction.
Id. a 57 (emphasis added). The Court recognized that, in cases in which the Gregory standard
goplies, a “plan datement” of congressond intent is required, and courts must resolve
ambiguities in favor of interpretations that do not disturb the federa-state balance. The Court

concluded, however, that when Congress uses the term “any” without redriction and says

nothing esewhere in the daute or legidative hisory to compd a narrowing condruction, its

3 Notably, Sailors recognized that the “vast leeway” that dates have in managing ther
politicd subdivisons ends a the point that state management “runs afoul of a federdly
protected right.” Sailors, 387 U.S. a 109. Here, the Supremacy Clause and Section
253(a) furnish locad governments such afederdly protected right.

4 The Court’'s willingness to read an unredricted, expansve use of “any” broadly in
Slinas is dl the more noteworthy because criminad datutes are ordinarily interpreted
narrowly.
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intent is not ambiguous, and courts must honor that intent without bending over backwards to
avoid disturbing the federa- sate balance.

As we held in [United States v Albertini, [472 U.S. 675]] at 680, 105 S.Ct., at
2902 [(1985)].

“Statutes should be condrued to avoid condtitutiond questions, but this
interpretative canon is not a license for the judiciay to rewrite language
enacted by the legidature. Heckler v. Mathews, 465 U.S. 728, 741- 742,
104 S.Ct. 1387, 1396-1397, 79 L.Ed.2d 646 (1984). Any other
concluson, while purporting to be an exercise in judicid restraint, would
trench upon the legidative powers vested in Gongress by Art. I, 8 1, of the
Condtitution. United States v. Locke, 471 U.S. 84, 95-96, 105 S.Ct. 1785,
1792-1794, 85 L.Ed.2d 64 (1985).”

These principles gpply to the rules of dtatutory congruction we have followed
to give proper respect to the federa-date baance. As we observed in gpplying an
andogous maxim in Seminole Tribe of Florida v. Florida, 517 U.S. 44, 116 S.Ct.
1114, 134 L.Ed.2d 252 (1996), “[w]e cannot press statutory construction to the
point of disngenuous evasion even to avoid aconditutionad question.” Id., at ----,
n. 9, 116 S.Ct, a 1124, n. 9 (internd quotation marks omitted). Gregory itsdf
held as much when it noted the principle it articulated did not gpply when a
datute was unambiguous. See Gregory, 501 U.S,, at 467, 111 S.Ct., at 2404. A
datute can be unambiguous without addressng every interpretive theory offered
by a paty. It need only be “plan to anyone reading the Act” that the Statute
encompasses the conduct at issue. 1bid. Compare United States v. Bass, 404 U.S.
336, 349-350, 92 S.Ct. 515, 523-524, 30 L.Ed.2d 488 (1971) (relying on
Congress falure to meke a cler daement of its intention to dter the
federa-gate balance to condtrue an ambiguous firearmpossession statute to apply
only to firearms affecting commerce), with United States v. Lopez, 514 U.S. 549,
561-562, 115 S.Ct. 1624, 1630-1631, 131 L.Ed.2d 626 (1995) (refusing to apply
Bassto read a amilar limitation into an unambiguous firearm- possession statute).

The plain-statement requirement articulated in Gregory and McNally does not
warrant a departure from the statute’s terms. The text of 8666(a)(1)(B) is
unambiguous on the point under consideration here, and it does not require the
Government to prove federal funds were involved in the bribery transaction.

Slinas, 520 U.S. a 59-60 (emphess added). Having found the text of the datute
“unambiguous” the Court examined the legidative higory, not for further confirmation that
Congress meant what it said when it used the term ‘any,” but for compelling proof that Congress

did not mean what it had said. The Court dso made clear that “‘only the most extraordinary



showing of contrary intentions in the legidaive higory will judify a depature from [the
languageinissug].’” Id. at 57-58, quoting Albertini, 472 U.S. at 680.

In summary, contrary to the FCC's and SWBT's clams, Salinas unmigtakably held that
Congress's use of the term “any” in an expangve, unredrictive way creates no ambiguity about
congressond intent and satisfies Gregory's plan statement standard, unless something dse in
the datute or legidative history compels a narrowing congruction. As the record before the
pand here showed, not only is the language in Section 253(a8) clear and unambiguous, but the
dructure, purposes and legidaive higory of the Teecommunications Act overwhdmingly
support reading “any entity” to include public entities®

Nothing in Raygor requires a different concluson. Raygor involved a federa satute of
generd application that tolled “any dam” agang a date under date law while the cdam was
pending in a federal court and for 30 days after it had been dismissed for lack of federd
juridiction.  The issue before the Court was whether the statute covered State-law clams agangt
non-consenting states that had been dismissed on Eleventh Amendment grounds. Bedieving that
the federd talling provison would effectively extend dtate dautes of limitation and thus raise
serious condiitutiond issues, and finding that “the particular context” of the provison a issue
made Congress's intent unclear, the Court declined to interpret “any clam” broadly. In so doing,

the Court invoked the “‘fundamental canon of Statutory congruction that the words of a datute

> The FCC atempts to distinguish Salinas in part on the ground that in this case, there a
“dearth” of legidative hisory about the meaning of Section 253(a). Although the pand
did not rely on legidaive higory — presumably because the FCC indsted that the court
had to glean Congress's intent from the face of the statute — the pand could wdl have
pointed to a wedth of information in the record confirming that Congress intended “any
entity” to apply to public entities.  In City of Bristol v. Earley, 145 F.Supp.2d 741, 748
(W.D.Va 2001) (vecated as moot following enactment of corrective legidation), on
which the pand here rdied twice in its opinion, MML Opinion at 955, 956, the court
found “Where the plan and ordinay meaning of a datute gives a ‘draghtforward
datutory command, there is no reason to resort to legidative history.” Neverthdess, the
legidative history here supports a broad, rather than narrow, interpretation” (citation and
footnote omitted).
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must be read in ther context and with a view to ther place in the overdl Satutory scheme.”
Raygor, 534 U.S. at 545-46, quoting Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 809
(1989).°

In contrast to the blurry Satutory context of the term “any dam” in Raygor, the pane
here dedt with a provison in which Congress had used the combination of two of the most
expandve terms possble agang the backdrop of a Sautory scheme tha gave the federd
government  extreordinarily broad authority “to increese competition in the aea of
telecommunications sarvices and to ensure ddivery of universal sarvice” MML Opinion, 299
F.3d at 951. Indeed, two members of the pandl here had been involved in the lowa Utility Board
cases, in which the Supreme Court had emphasized the pro-competitive purposes of the Act:

[T]the question in these cases is not whether the Federd Government has taken

the regulation of loca telecommunications competition away from the States
With regard to the matters addressed by the 1996 Act, it unquestionably has.

The 1996 Act can be read to grant (borrowing a phrase from incumbent GTE)

"most promiscuous rights' to the FCC vis-avis the sate commissons and to

competing cariers vis-avis the incumbents -- and the Commisson has chosenin

some instances to read it that way.
AT&T Crop. v. lowa Utilities Board, 525 U.S. 366, 378 n.6, 397 (1999) (Scalia, J). Raygor is
thus plainly distinguishable from this case.

Fifth, both the FCC and SWBT cite Johnson v. Bank of Bentonville, 269 F.3d 894, 896
(8" Cir. 2001), to demonstrate the level of dlarity that they believe necessary to satisfy Gregory's
plan satement standard. FCC Petition a 9; SWBT Pdition a& 5 nl. SWBT dso cites
additional cases that found Gregory's “plain statement” standard to have been met, and it asserts

that the pand’s decison cannot be reconciled with these cases. SWBT Petition at 45. These

6 In a letter of March 5, 2002, the Missouri Petitioners invited the Court’s attention to this
passage and suggested that it “support[s] the Petitioners argument at pages 31-44 of their
opening brief that the language of Section 253(a) of the Telecommunications Act must be
interpreted in the light of the Act's dructure and purposes, as wdl as its legidaive
history, which al strongly reinforce the Petitioners postion in this case.”
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cases ae not incondgtent with the pand’s decison in this case. At mod, they show tha
Congress can satisfy Gregory in a variety of ways. In particular, Judge Bowman's participation
on both this pand and the Bank of Bentonville pand dispds any notion that the results in the two
cases are irreconcilable.

Findly, both the FCC and SWBT attempt to shore up the State d Missouri’s argument
that preemption of the Missouri barrier to entry would effectively force the State to enter into the
telecommunications business againg its will. FCC Pdition a 13-14; SWBT Petition at 2-3.
This agument is not only “highly fandful,” as the court termed it, but nonsendcd. The
Missouri Petitioners submit that the pand correctly regected this clam, for the reasons that it
gaveinitsopinion. MML Opinion at 955-56.

CONCLUSION

In the hearings preceding the enactment of the Telecommunications Act, Senator Trent
Lott (R-MS), a Senate manager of the Act, captured the essence of Congress's intent concerning
municipd involvement in the tdecommunicatiions arenac “I think the rurd dectric associaions,
the municipdities, and the investor-owned utilities, are al postioned to make a red contribution
in this tdecommunications area, and | do think it is important that we make sure we have got the
right language to accomplish what we wish accomplished here” Hearings on S 1822, The
Communications Act of 1994, Before the Senate Committee on Commerce, Science and
Transportation, 103d Cong, 2d Sess, A&P Hearings S.1822 (Westlaw) at 378-79. As the
Missouri Petitioners showed in extensve detall in ther briefs Congress did indeed find the right
language, as Senator Lott's dtatement can be traced directly into Section 253(a) of the
Teecommunications Act. In that provison, Congress could not have used broader and more
includve language to express its intent that dl entities including public entities, be protected
from date barriers to entry. The Court should now honor that intent by reecting the petitions for

recons deration.
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