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[STAFF WORKING DRAFT]

May 24, 2006

1091H CONGRESS
2ND SESSION S. ——

To provide for increased competition in telecommunication services, promote
the expanded use of broadband services, and for other purposes.

IN THE SENATE OF THE UNITED STATES

May ——, 2006
Mr. ——— (for himself, Mr. ——— and Mx.
) introduced the following bill; which was read twice and referred to the
Committee on

A BILL

To provide for increased competition in telecommunication
services, promote the expanded use of broadband serv-

ices, and for other purposes.

[E—

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Consumer Competition

(O B Y S )

and Broadband Promotion Act”.

May 24, 2006 (10:25 a.m.)
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See. 406. Conditions for designation as an eligible telecommunications carrier;
Broadband requirement..

See. 407. Rural health care support mechanisms.

See. 408. Telecommunications services for libraries.

See. 409. Audits.

TITLE I—PROMOTING VIDEO
COMPETITION

Subtitle A—Video Franchising

SEC. 101. APPLICATION OF TITLE VI TO ALL FACILITIES-
BASED PROVIDERS OF VIDEO PROGRAM-
MING.

(a) CABLE OPERATOR.—Section 602(5)(A) of the
Jommunications Act of 1934 (47 U.S.C. 522(5)(A)) 1s
amended by inserting “‘(regardless of whether such person
provides such service separately or combined with a tele-
communications service or information service)” after
“over a cable system”’.

(b) CABLE SERVICE.—Section 602(6) of the Commu-
nications Act of 1934 (47 U.S.C. 522(6)) is amended to
read as follows:

“(6) the term ‘cable service’ means the trans-
mission to subscribers of wvideo programming or
other programming service provided through a cable
system (including any subscriber interaction re-
quired for the selection or use of such video pro-
eramming or other programming service), except to
the extent that such video programming or other
programming service is provided as part of an Inter-

S IS
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net access service (as such term is defined in section

231(e)(4), and is not video programming provided

via an Internet access service that is made available

by a cable operator solely to its cable subscribers.”.

(¢) CABLE SYSTEM.—Section 602(7) of the Commu-
nications Act of 1934 (47 U.S.C. 522(7)) 1s amended—

(1) by striking “which includes video program-
ming’’; and
(2) by inserting after “cable service” the fol-
lowing: *‘, without regard to delivery technology, in-
cluding Internet protocol technology or any suc-
cessor technology, which is located at least in part
in the public rights-of-way”’.
SEC. 102. ACCELERATED DISPOSITION OF FRANCHISE AP-
PLICATIONS.

Part IIT of title VI of the Communications Act of
1934 (47 U.S.C. 521 et seq.) 1s amended by adding at
the end the following new sections:

“SEC. 630. DEADLINES FOR FRANCHISING AUTHORITY AP-
PROVALS.

“(a) ACCELERATED APPROVAL.—If an applicant for
an additional competitive franchise is an entity previously
authorized to occupy the public rights-of-way, or an affil-
late of such entity, and proposes in writing to provide

cable services using existing wireline facilities within the

oS IS
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5}
public rights-of-way in the franchise area, and to provide
cable service on the same terms and conditions as those
contained in the franchise most recently granted to the
incumbent cable operator for each local geographic area,
respectively, covered by the application, the franchising
authority shall grant the application within 30 business
days of receipt of the completed application from the oper-
ator, or at the first regular business meeting following
public notice of the operator’s application, whichever is
later. If the franchising authority fails to act within the
specified period, the application shall be deemed granted
unless the applicant and the franchising authority have
agreed to an extension of the deadline.
“(b) STANDARD FRANCHISE.—

“(1) ELECTION.—A person that is eligible
under paragraph (6) may elect to obtain a franchise
under section 631 (hereinafter, a ‘standard fran-
chise’) for a franchise area from a franchising au-
thority in lieu of a negotiating the terms and condi-
tions of a franchise with a franchising authority.

“(2) PREREQUISITE NEGOTIATIONS.—

“(A) IN GENERAL.—Prior to applying for

a standard franchise, an eligible person shall re-

quest and make itself available to negotiate the

oS IS
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terms and conditions of a franchise with a fran-

chising authority.

“(B) EXCEPTION.— The prerequisite nego-
tiation required in subparagraph (A) shall not
be applicable if a franchising authority refuses
to engage In negotiations at the request of an
applicant or if the applicant already holds any
cable franchise from the franchising authority
and is eligible under subsection (b)(6)(B) of
this section.

“(3) NoricE.—If a mutually acceptable nego-
tiated franchise agreement has not been executed 60
days after the applicant makes such request, the ap-
plicant shall file with the franchising authority writ-
ten notice of 1its election to provide cable service
under a standard franchise unless both the franchise
authority and the applicant mutually agree to an ex-
tension of time for such deadline. Such notice shall
be filed at least 30 days before the cable operator
commences providing cable service pursuant to the
standard franchise, and shall contain the informa-
tion required by paragraph (4). A cable operator
that files such notice under this section shall update

any information contained in such notice that is no

IS
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longer accurate and correct throughout the term of

the standard franchise.

“(4) CONTENTS OF NOTICE.—The notice re-

quired by paragraph (3) shall contain—

IS

“(A) the name under which the operator is
offering or intends to offer cable service;

“(B) the names and business addresses of
the directors and principal executive officers, or
the persons performing similar functions, of the
operator;

“(C) the location of the operator’s prin-
cipal business office;

“(D) the mname, business address, elec-
tronic mail address, and telephone and fax
number of the operator’s local agent;

“(E) a declaration by the operator that the
operator is eligible under subsection (d) to ob-
tain a standard franchise under this section;

“(F) a geographical identification of the
franchise area in which the operator intends to
offer cable service pursuant to the standard
franchise, including an identification of the ini-
tial service area within the franchise area where

the operator intends to offer cable service;
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“(G) a declaration by the operator that the
operator will comply with the lawful and non-
diseriminatory rights-of-way requirements of
the franchising authority under subsection (f);

“(H) a declaration by the person that it
will comply with all lawful and nondiserim-
matory consumer protection and customer serv-
ice rules authorized under section 632(b); and

“(I) a certification that the information
contained in the notice 1s accurate and correct
and that the operator will immediately notify
the franchise authority of any material changes
in that information during the franchise term.

“(5) EFFECTIVENESS.

“(A) EFFECTIVE DATE.—A standard fran-
chise under this section shall be effective with
respect to any franchise area 30 days after the
date of the filing of a completed notice under
paragraph (3).

“(B) EFFECT ON STATE AND LOCAL
LAW.—With respect to any person that obtains
a standard franchise, any State or local law,
regulation, or ordinance requiring such a cable
operator to obtain a franchise other than a

standard franchise is deemed preempted and
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superseded except as provided under subpara-
oraph (C). If a cable operator that was pre-
viously providing cable service in such area pur-
suant to a negotiated franchise obtains a stand-
ard franchise for a franchise area, any fran-
chise agreement under section 621 or any State
or local law, regulation, or ordinance for the
provision of cable service by such operator in
such franchise area shall be deemed null and
void.

“(C) REVERSION TO TRADITIONAL FRAN-
CHISE UPON WITHDRAWAL OF COMPETITIVE
FRANCIISE OPERATOR.—During the term of a
standard franchise, if a cable operator providing
cable service pursuant to a standard franchise
becomes the sole provider of cable service within
a franchise area, the franchise authority have
the right to accelerate the term of the standard
franchise via notice to such cable operator, but
shall not be permitted to make the termination
of such standard franchise earlier than 180
days after such notice is received by the cable
operator.

“(6) ELIGIBILITY FOR STANDARD FRAN-

CHISE.—The following persons or groups are eligible
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to obtain a standard franchise under this section on

or after the date of enactment of the Consumer

Competition and Broadband Promotion Act:

IS

“(A) NEW CABLE OPERATORS.—A person
that, directly or through an affiliate, has pursu-
ant to any Federal, State, or local law, any
right, permission, or authority to establish or
use lines in or across public rights-of-way with-
in the franchise area, which right, permission or
authority does not rely on, and is independent
of, any cable franchise obtained pursuant to
section 621.

“(B) EXISTING PROVIDERS OF C(ABLE
SERVICE.—An incumbent cable operator that is
providing cable service in a franchise area
under a cable franchise obtained pursuant to
section 621 may, in its discretion, elect to ter-
minate such negotiated franchise and obtain a
standard franchise but shall only be eligible for
such standard franchise after providing the rel-
evant franchise authority with written notice of
its election consistent with the requirements of
subsections (b)(3) and (b)(4) of this section,
and on or after the date that another cable op-

erator within the franchise area operating pur-
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suant to a standard franchise begins offering
cable service to more than 5 percent of residen-
tial households within such operator’s franchise
area.

“(C)  UNAVAILABILITY IN  CERTAIN
STATES.—A person, group, or cable operator
shall not be eligible for a standard franchise in
any State in which—

“(1) a single franchising authority is
solely responsible for the negotiation,
issuance and enforcement of franchise re-
quirements under section 621 or any State
or local law; or

“(i1) a cable operator may obtain a
franchise by operation of law and in lieu of
negotiation under section 621 if—

“(I) the terms of such franchise
are not inconsistent with the terms re-
quired in section 631 of this Act; and

“(IT) the grant of a such a fran-
chise is concurrently available to any
other cable operator operating within
such franchise authority upon the
entry of a new cable operator under

such terms.
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“SEC. 631. TERMS OF STANDARD FRANCHISE.

A standard

“(a) INCLUSION OF REQUIREMENTS.
franchise shall meet all of the requirements of this section.

“(b) TERM.—A standard franchise shall be effective
in a franchise area for a term of 10 years.

“(¢) FRANCHISE AREA.—The franchise area for
standard franchise shall be the total geographic area in
a general purpose political subdivision of a State within
which a cable operator was providing cable service on the
date of enactment of the Consumer Competition and
Broadband Promotion Act or, in the case of an incumbent
local exchange carrier (as such term is defined in section
251(h)) or affiliate thereof, the area within such subdivi-
sion i which such carrier provides telephone exchange

service.

“(d) PEG AND I-NET REQUIREMENTS.

“(1) CaraciTy.—A cable operator authorized
under a standard franchise to provide cable service
in a franchise area shall provide the same number
of channels for public, educational or governmental
use as 1s provided by the largest cable operator in
such franchise area, or, if no such operator exists,
then three channels. Upon renewal of a standard
franchise, a franchising authority may require a

cable operator to increase the channel capacity des-

S IS
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ignated for public, educational, or governmental use.
The increase may not exceed the greater of—
“(A) 1 channel; or
“(B) 10 percent of the public, educational,
or governmental channel capacity required of
the cable operator before the required increase.

“(2) PEG PROGRAMMING.—A cable operator
shall ensure that all subscribers receive any public,
educational, or governmental programming carried
by the operator within the subscriber’s franchise
area.

“(3) PRODUCTION AND DELIVERY OF PRO-
GRAMMING.—The production of any programming
provided under this subsection and delivery of such
programming to the signal origination point or
points shall be the sole responsibility of the fran-
chising authority.

“(4) INTERCONNECTION; COST-SHARING.—Un-
less 2 cable operators (which may include a cable op-
erator providing cable service under a standard fran-
chise) otherwise agree to the terms for interconnec-
tion and cost sharing, such video service providers
shall comply with regulations prescribed by the Com-

mission providing for—

IS
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“(A) the interconnection between cable op-
erators in a franchise area for transmission of
public, educational, or governmental program-
ming, without material degradation i signal
quality or functionality; and

“(B) the reasonable allocation of the costs
of such interconnection between such cable op-
erators.

“(5) DISPLAY OF PROGRAM INFORMATION.—A

cable operator authorized under a standard franchise

shall

display the program information for public,

educational, or governmental programming in any

print or electronic program guide in the same man-

ner in which it displays pro-gram information for

other video programming in the franchise area. The

video service provider shall not omit public, edu-

cational, or governmental programming from any

navigational device, guide, or menu containing other

video programming that is available to subscribers in

the franchise area.

IS

“(6) FINANCIAL SUPPORT.—

“(A) IN GENERAL.—A franchising author-
ity for a franchise area shall require a cable op-
erator with a standard franchise providing cable

service in that franchise area to pay the fran-
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chising authority annually, in general support
of publie, educational, and governmental use
and institutional networks (as defined in section

611(f)), the greater of—

“(1) an amount equal to 1 percent of
the cable operator’s annual gross revenues
in the franchise area; or

“(i1) a fee equivalent to the value, on
a per subscriber basis, assessed monthly,
of all monetary grants or in-kind services
or facilities for public, educational, or gov-
ernmental access channels provided annu-
ally by the cable service provider in the
franchise area with the most cable service
subscribers, pursuant to that cable opera-
tor’s franchise with the franchising author-
ity or other persons as in effect on the
date of enactment of the Consumer Com-
petition and Broadband Promotion Act.

“(B) CALCULATION DATA.—A franchising
g

authority for a franchising area may require a
cable operator providing cable service in that
franchise area to provide to the franchising au-
thority information sufficient to calculate the

per-subscriber equivalent fee allowed by sub-
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paragraph (A)(i1). The information shall be en-
titled to treatment as confidential and propri-
etary business information. The payments made
by a video service provider pursuant to subpara-
oraph (A) shall be assessed and collected in a
manner consistent with section 622.

“(7) EXISTING INSTITUTIONAL NETWORKS.—

“(A) IN GENERAL.—A franchising author-
ity may require a cable operator authorized to
provide cable service under a standard franchise
to continue to provide any institutional network
provided by that cable operator before obtaining
such franchise.

“(B) CoST-SHARING.—If a franchising au-
thority requires a cable operator to continue to
provide such institutional network pursuant to
subparagraph (A), the costs of operating such
network shall be borne proportionately by all
cable operators serving that franchise area.

“(8) EFFECT ON EXISTING LAW.—Except as

expressly provided in this subsection, the provisions

of section 611 shall apply to a cable operator au-

thorized to provide cable service under a standard

franchise.

H(C)

IS

GROSS REVENUES.—In this section:
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“(1) IN GENERAL.—Subject to paragraphs (2)

and (3), the term ‘gross revenues’ means all consid-

eration of any kind or nature, including cash, cred-

its, property, and in-kind contributions (services or

coods) received by the cable operator from the provi-

sion of cable service within the franchise area.

“(2) INCLUDED ITEMS.—Subject to paragraph

(3), the term ‘gross revenues’ shall include the fol-

lowing:

IS

“(A) all charges and fees paid by sub-
scribers for the provision of cable service, in-
cluding fees attributable to cable service when
sold individually or as part of a package or bun-
dle, or functionally integrated, with services
other than cable service;

“(B) any franchise fee imposed on the
cable operator that is passed on to subscribers;

“(C) compensation received by the cable
operator for promotion or exhibition of any
products or services over the cable service, such
as on ‘home shopping’ or similar programming;

“(D) revenue received by the cable oper-
ator as compensation for carriage of video pro-
oramming or other programming service on

that operator’s cable service;
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“(E) all revenue derived from the cable op-
erator’s cable service pursuant to compensation
arrangements for advertising; and

“(F) any advertising commissions paid to
an affiliated third party for cable services ad-
vertising.

“(3) EXCLUDED ITEMS.—The term ‘gross reve-

” shall not include—

“(A) any revenue not actually received,
even 1if billed, such as bad debt net of any re-
coveries of bad debt;

“(B) refunds, rebates, credits, or discounts
to subscribers or a municipality to the extent
not already offset by subparagraph (A) and to
the extent such refund, rebate, credit, or dis-
count 1s attributable to the cable service;

“(C) subject to paragraph (4), any reve-
nues received by the cable operator or its affili-
ates from the provision of services or capabili-
ties other than cable service, including tele-
communications services, Internet access serv-
ices, and services, capabilities, and applications
that may be sold as part of a package or bun-
dle, or functionally integrated, with cable serv-

ice;
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“(D) any revenues received by the cable
operator or its affiliates for the provision of di-
rectory or Internet advertising, including yellow
pages, white pages, banner advertisement, and
electronic publishing;

“(E) any amounts attributable to the pro-
vision of cable service to customers at no
charge, including the provision of such service
to public institutions without charge;

“(F) any tax, fee, or assessment of general
applicability imposed on the customer or the
transaction by a Federal, State, or local govern-
ment or any other governmental entity, col-
lected by the provider, and required to be remit-
ted to the taxing entity, including sales and use
taxes and utility user taxes;

“(G) any forgone revenue from the provi-
sion of cable service at no charge to any person,
except that any forgone revenue exchanged for
trades, barters, services, or other items of value
shall be included in gross revenue;

“(H) sales of capital assets or surplus
equipment;

“(I) reimbursement by programmers of

marketing costs actually incurred by the cable
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operator for the introduction of new program-
ming; and
“(J) the sale of cable services for resale to
the extent the purchaser certifies in writing
that it will resell the service and pay a franchise
fee with respect thereto.

“(4) FUNCTIONALLY INTEGRATED SERVICES.—
In the case of a cable service that is bundled or inte-
orated functionally with other services, capabilities,
or applications, the portion of the cable operator’s
revenue attributable to such other services, capabili-
ties, or applications shall be included in gross rev-
enue unless the cable operator can reasonably iden-
tify the division or exclusion of such revenue from
its books and records that are kept in the regular
course of business.

“(5) AFFILIATE REVENUE.—Revenue of an af-
filhate shall be included in the calculation of gross
revenues to the extent the treatment of such revenue
as revenue of the affiliate has the effect (whether in-
tentional or unintentional) of evading the payment
of franchise fees which would otherwise be paid for
cable service.

“(f) AubpIT PROCEDURE.—

IS
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“(1) IN GENERAL.—A franchising authority
that believes that it is not receiving the full amount
of the franchise fee imposed under this section may
commence an audit to ensure compliance with the
definition of gross revenue and the calculation of
fees under this section. A franchising authority may
not conduct such audit more than once during any
twelve-month period, and may not request a review
for any 12-month period ending more than 48
months before the date on which the request is sub-

mitted.

“(2)  EXCLUSIONS. Notwithstanding  any
other provision of law or the terms of any franchise
agreement, in any audit of the franchise fees paid by
a cable operator with respect to any cable system
pursuant to this section or a previous franchise
agreement, a local franchising authority may request
only information directly related to the calculation of

oross revenues derived from that cable system.

“(¢) EFFECT ON EXISTING LAW.—Except as ex-

21 pressly provided in this subsection, the provisions of sec-

22 tion 622 shall apply to a cable operator authorized to pro-

23 vide cable service under a standard franchise.
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“(1) PROHIBITION.—A cable operator author-
ized under a standard franchise to provide cable
service In a franchise area shall not deny access to
its cable service to any group of potential residential
cable service subscribers in such franchise area be-
cause of the race, color, religion, national origin, sex,
or income of the residents of the local area in which
such group resides.

“(2) NEGOTIATED BUILD-OUT.—Not later than
30 days after the effective date of a standard fran-
chise, the cable operator and the franchising author-
ity shall establish a reasonable period of time and a
deployment schedule within which such operator’s
cable system shall become capable of providing cable
service to all households in the franchise area. Any
such schedule agreed to by the cable operator and
the franchise authority shall be incorporated as part
of the standard franchise and filed with the relevant
franchise authority. Failure to reach agreement on
such deployment schedule within 60 days shall result
in the incorporation of buildout terms set forth in
paragraph (3) as part of the standard franchise
agreement for such operator.

“(3) DEFAULT BUILD-OUT.—
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“(A) SCHEDULE.—If such cable operator

is an incumbent local exchange carrier (or an
affiliate thereof), it shall make its cable system
capable of providing cable service to all house-
holds in the franchise area in accordance with

the following schedule:

“(1) To all of the occupied households
in an initial service area identified by the
cable operator under the notice required in
section 630(b)(3) within no less than 18
months after the date of the grant of the
standard franchise.

“(11) To not less than 65 percent of
the households in its franchise area within
no more than 3 years after the date of the
effective date of the standard franchise.

“@11) To not less than 80 percent of
such households 1n its franchise area with-
in no more than 7 years after the effective
date of the standard franchise.

In

“(B) SPARSELY POPULATED AREAS.

determining compliance with the percentages
required under this paragraph, the total num-
ber of households required to be served in any

franchise area shall be reduced by the number
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of households in any geographic part of the

franchise area in which there are fewer than 20

households per square mile.

“(4) MONITORING AND INSPECTION.—A fran-
chising authority municipality shall have the right to
monitor and inspect the deployment of cable services
by such cable operator. The operator shall submit
semiannual progress reports detailing the current
provision of cable services in accordance with the de-
ployment schedule established pursuant to para-
oraph (2), and the cable operator’s deployment plans
for the next 6 months.

“(5) ENFORCEMENT.—If the franchise author-
ity determines that a cable operator violated para-

oraph (1) or the deployment schedule established by

paragraph (2), it may:

“(A) may assess a civil penalty in such

amount as may be authorized under State law

for the franchising area in which the wviolation

occurred for violation of its anti diserimination
laws; and

“(B)(1) revoke the standard franchise if it

determines, after notice and an opportunity for

a hearing, that the video service provider has

willfully violated this section; or
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“(11) bring a civil action against the cable
operator in any court of competent jurisdiction
for damages, an order directing the cable oper-
ator to rectify the noncompliance, or other ap-
propriate relief.

“(6) EFFECT ON EXISTING LAW.—This sub-
section shall apply to a cable operator authorized
under a standard franchise to provide cable service
in a franchise area, in lieu of paragraphs (3) and
(4)(A) of subsection 621(a).

“() TrtLE VI APPLICABILITY.—Except as expressly
provided in this section, the requirements of title VI shall
apply to a cable operator authorized to provide cable serv-
ice under a standard franchise.

“(k) INCORPORATION OF STANDARD TERMS.—A

franchise authority may include other standard terms or
conditions as part of its standard franchise, provided how-
ever that such standard terms—
“(1) are publicly available to a person or group
applying for a standard franchise, and
“(2) are materially equivalent to terms and con-
ditions that are included in the franchise agreements
of all other cable operators providing cable service

within the relevant franchise area.

S IS
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1 SEC. 103. CONFORMING AMENDMENTS; EFFECTIVE DATE.

2 (a) EXCLUSION OF PEG SUPPORT FROM DEFINITION
3 orF FrancHISE FEE.—Section 622(2)(2) of the Commu-
4 mnications Act of 1934 (47 U.S.C. 542(2)(2)) is amended—
5 (1) by striking “in the case of any franchise in
6 effect on the date of enactment of this title,” in sub-
7 paragraph (B); and

8 (2) by striking subparagraph (C) and inserting
9 the following:

10 “(C) any amounts required to be paid by
11 a cable operators pursuant to section
12 631(d)(5);”.

13 (b) EFFECTIVE DATE.—This Act and the amend-

14 ments made by this Act shall take effect 120 days after
15 date of enactment.

16 (¢) REGULATIONS.—Prior to such effective date, the

17 Federal Communications Commission shall, as necessary,
18 adopt regulations under title VI or other provisions of the
19 Communications Act of 1934 to reflect the amendments

20 made by this Act.
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Subtitle B—Digital Content
Protection; Related Matters
SEC. 151. PROTECTION OF DIGITAL BROADCAST VIDEO
CONTENT.

(a) IN GENERAL.—Section 303 of the Communica-
tions Act of 1934 (47 U.S.C. 303) is amended by adding
at the end the following:

“(z) Have authority with respect to digital television
receivers to adopt such regulations and certifications as
are necessary to implement the Report and Order in the
matter of Digital Broadcast Content Protection, FCC 03—
273, as ratified by the Congress in section 102(b) of the
Consumer Competition and Broadband Promotion Act,
with the exclusive purpose of limiting the indiscriminate
redistribution of digital television content over the Inter-
net or similar distribution platforms, including the author-
ity to reconsider, amend, repeal, supplement, and other-
wise modify any such regulations and certifications, in
whole or in part, only for that purpose.”.

(b) RATIFICATION OF FCC REPORT AND ORDERS.

The Report and Order in the matter of Digital Broadeast
Content Protection, FCC 03-273, and the Order in the
matter of Digital Output Protection Technology and Re-
cording Method Certifications, FCC 04-193, are ratified,

subject to the limitations set forth in subsection (d), and

oS IS
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shall become effective 12 months after the date of enact-
ment of this Act.

(¢) EXPEDITED PROCEEDING FOR CERTIFYING
TECIINOLOGIES FOR USE IN DISTANCE EDUCATION.—
Within 30 days after the date of enactment of this Act,
the Federal Communications Commission shall initiate a
further proceeding for the approval of digital output pro-
tection technologies and recording methods for use in the
course of distance learning activities. The proceeding shall
be conducted in accordance with the expedited procedures
established for the Interim Approval of Authorized Digital
Output Protection Technologies and Authorized Recording
Methods in the Report and Order described in subsection
(b). The proceeding shall have no effect on certifications
made pursuant to the Order in the matter of Digital Out-
put Protection Technology and Recording Method Certifi-
cations described in subsection (b), as ratified in that sub-
section.

(d) LIMITATIONS.

(1) IN GENERAL.—Nothing in this Act or sec-
tion 303(z) of the Communications Act of 1934 (47
U.S.C. 303(z)), or in regulations of the Commission
adopted pursuant thereto, shall—

(A) limit the Commission’s authority to ap-

prove digital output protection technologies and

S IS
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recording methods that allow for the redistribu-

tion of digital broadcast content within the

home or similar environment, or the use of the

Internet to transmit digital broadcast content,

where such technologies and recording methods

adequately protect such content from indis-
criminate redistribution; or

(B) be construed to affect rights, remedies,
limitations, or defenses to copyright infringe-
ment, including fair use, under title 17, United

States Code.

(2) USE OF REDISTRIBUTION  CONTROL
DESCRIPTOR.—Licensees of television broadcast sta-
tions may not utilize the Redistribution Control
Descriptor, as adopted by the Report and Order de-
scribed in subparagraph (b), to limit the redistribu-
tion of news and public affairs programming the pri-
mary commercial value of which depends on timeli-
ness. The Federal Communications Commission
shall allow each broadcaster or broadcasting network
to determine whether the primary commercial value
of a particular news program depends on timeliness.
The Commission may review any such determination
by a broadcaster or broadcasting network if it re-

ceives bona fide complaints alleging, or otherwise
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has reason to believe, that particular broadcast dig-
ital television content has violated this subsection.
(3) PROPERTY RIGHTS.—The Commission shall
require that any authorized redistribution control
technology and any authorized recording method
technology approved by the Commission under this
section that is publicly offered for adoption by li-
censees, be licensed on reasonable and nondiserim-
mmatory terms and conditions, including terms pre-
serving a licensee’s ability to assert any patent
rights necessary for implementation of the licensed
technology.
SEC. 152. PROTECTION OF DIGITAL AUDIO BROADCASTING
CONTENT.

Part I of title III (47 U.S.C. 301 et seq.) is amended
by adding at the end the following:

“SEC. 342. MARKETPLACE ADOPTION OF DIGITAL AUDIO
BROADCAST PROTECTION TECHNOLOGY.

“(a) ADOPTION OF DIGITAL AUDIO BROADCAST
PROTECTION TECHNOLOGY IN THE MARKETPLACE.—Li-
censees and permittees of the Commission providing dig-
ital audio broadcast service, and providers of digital audio
broadcast technology approved by the Commission, uti-
lizing the in-band, on-channel technical standard for dig-

ital audio broadcast transmissions under consideration in

oS IS

May 24, 2006 (10:25 a.m.)



SAWPSHR\LEGCNSL\XYWRITE\COMO06\DTELCOM.8

O o0 N N W BB W

[\© TN NG TN N T NG N NG R NS B S e T e e T e T e T e
[ B NG U N N = = N R - BN B o) W ) B ~S O IR NO R e

31
MM Docket No. 99-235, or any successor regulations,
shall adopt in the marketplace a digital audio broadecast
protection technology that prevents the disageregation and
indiseriminate redistribution of content contained in such
transmissions and in reception devices capable of receiving
such digital audio broadcast transmissions before recep-
tion devices capable of such disaggregation or indiscrimi-
nate redistribution are marketed or made available in

mterstate commerce.

“(b) LimiTATIONS.—The digital audio broadecast pro-
tection technology adopted in the marketplace pursuant
to subsection (a)—

“(1) shall be applied in a manner consistent
with title 17, United States Code, including the fair
use provisions contained in section 107 of that title;

“(2) shall be developed in conjunction with
copyright owners and other affected stakeholders;

“(3) shall not make obsolete devices already
manufactured and distributed in the marketplace be-
fore the adoption of such digital audio broadcast
protection technology; and

“(4) shall be licensed on reasonable and non-
discriminatory terms.

“(¢) No DELAY IN THE RorLrouT oF HD RADIO.—

Nothing in this section shall delay the adoption of final
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May 24, 2006 (10:25 a.m.)



SAWPSHR\LEGCNSL\XYWRITE\COMO06\DTELCOM.8

O o0 N N W B W =

O TN NG T N TR NG N NG I NS R N e T e e T e T e e T
[ B NG U N N = = N R - BN B e ) W ) TR ~S O I NO S e

32
operational rules for digital audio broadcasting by the
Commission.

“(d) ACTIVITIES OF PERFORMING RIGHTS AND ME-
CHANICAL RIGIITS ORGANIZATIONS.—Nothing shall pre-
clude or prevent a performing rights organization or a me-
chanical rights organization, or any entity owned in whole
or in part by, or acting on behalf of, such organizations,
from monitoring public performances or other uses of
copyrighted works contained in such transmissions. The
Commission may require that any such organization or en-
tity be given a license on either a gratuitous basis or for
a de minimus fee to cover only the reasonable costs to
the licensor of providing the license, and on reasonable,
non-discriminatory terms, to access and retransmit as nec-
essary any content contained in such transmissions pro-
tected by content protection or similar technologies, pro-
vided that such licenses are for purposes of carrying out
the activities of such organizations or entities In moni-
toring the public performance or other uses of copyrighted
works and that such organizations or entities employ rea-
sonable methods to protect any such content accessed
from further distribution.

“(e) RULEMAKING.—The Commission may adopt
rules clarifying and implementing the provisions of this

section, but may not approve any digital audio content
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protection technology developed pursuant to subsection (a)
except to the extent that the technology generates radio
frequency energy subject to Part 15 of the Commission’s
rules (47 CFR 15.1 et seq.).”.
SEC. 153. ELIMINATION OF TERRESTRIAL LOOPHOLE.
(a) IN GENERAL.—

(1) DEFINITION OF SATELLITE CABLE PRO-
GRAMMING.—Section 705(d)(1) of the Communica-
tions Act of 1934 (47 U.S.C. 605(d)(1)) 1s amended
by striking “which is transmitted via satellite and”.

(2) CONFORMING AMENDMENT.—Section
628(1)(3) of the Communications Act of 1934 (47
U.S.C. 548(h)(3)) is amended by striking “such pro-
oramming is retransmitted by satellite and”.

(b) CERTAIN MULTICHANNEL VIDEO PROGRAMMING

DISTRIBUTORS DISQUALIFIED FROM SECTION 628 REM-

EDIES.—Section 628(¢)(3) of the Communications Act of
1934 (47 U.S.C. 548(¢)(3)) is amended by adding at the
end thereof the following:

“(C) COMPLAINANT ELIGIBILITY.—

“(1) IN GENERAL.—Notwithstanding
any other provision of this Act, a multi-
channel video programming distributor ag-
orieved by conduct that it alleges con-

stitutes a violation of subsection (b) or
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(¢)(2)(C) with respect to national sports
programming may not commence an adju-
dicatory proceeding at the Commission or
avail itself of any other remedy under title
V or any other provision of this Act if the
agerieved distributor provides any national
sports programming under an exclusive
contract to distribute that programming.

“(i1) NATIONAL SPORTS PROGRAM-
MING.—In this subparagraph, the term
‘national sports programming’ means any
live broadcast event involving teams of the
National Football League, the National or
American Baseball League, the National
Hockey Lieague, or the National Basketball
Association, the National Collegiate Ath-
letic Association, or any other equivalent
national sports organization identified by

the Commission by rule.”.

(¢) REPEAL OF SECTION 628(¢) SUNSET.—Section
628(c) of the Communications Act of 1934 (47 U.S.C.
548(c)) is amended by striking paragraph (5).

(d) PROCEDURE.—Section 628 of the Communica-
tions Act of 1934 (47 U.S.C. 548) is amended by striking

subsections (d), (e), and (f) and inserting the following:
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“(d) ADJUDICATORY PROCEEDING.—

“(1) IN GENERAL.—Except as provided in sub-
section (¢)(3)(C), a multichannel video programming
distributor aggrieved by conduct that it alleges con-
stitutes a violation of subsection (b) or (¢)(2)(C), or
the regulations of the Commission under subsection
(¢), may commence an adjudicatory proceeding at
the Commission.

“(2) REQUEST FOR PRODUCTION OF AGREE-
MENTS.—In any proceeding commenced under para-
oraph (1), the Commission shall request from a
party, and the party shall produce, such agreements
between the party and a third party relating to the
distribution of multichannel video programming dis-
tributor programming that the Commission believes
to be relevant to its decision regarding the matters
at issue in such adjudicatory proceeding.

“(3) CONFIDENTIALITY TO BE MAINTAINED.—
The production of any agreement under paragraph
(2) and its use in a Commission decision in the ad-
judicatory proceeding under paragraph (1) shall be
subject to such provisions ensuring confidentiality as

the Commission may by regulation determine.

“(e) REMEDIES FOR VIOLATIONS.
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“(1) REMEDIES AUTHORIZED.—Upon comple-
tion of an adjudicatory proceeding under subsection
(d), the Commission shall have the power to order
appropriate remedies, including, if necessary, the
power to establish prices, terms, and conditions of
sale of programming to an aggrieved multichannel
video programming distributor.

The remedies

“(2) ADDITIONAL REMEDIES.
provided under paragraph (1) are in addition to any
remedy available to an multichannel video program-
ming distributor under title V or any other provision
of this Act.

“(f) PROCEDURES.—

“(1) IN GENERAL.—The Commission shall pre-
scribe regulations to implement this section.

“(2) CONTENT OF REGULATIONS.—The regula-
tions required under paragraph (1) shall—

“(A) provide for an expedited review of
any complaints made pursuant to this section,
including the issuance of a final order termi-
nating such review not later than 270 days
after the date on which the complaint was filed;

“(B) establish procedures for the Commis-
sion to collect such data as the Commission re-

uires to carry out this section, including the
o ) te)
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| right to obtain copies of all contracts and docu-
2 ments reflecting arrangements and under-
3 standings alleged to violate this section; and

4 “(C) provide for penalties to be assessed
5 against any person filing a frivolous complaint
6 pursuant to this section.”.

7 SEC. 154. DBS SERVICES REQUIREMENTS.

8 (a) IN GENERAL.—Section 335 of the Communica-
9 tions Act of 1934 (47 U.S.C. 335) is amended by adding
10 at the end the following:

11 “(¢) NATIONWIDE SERVICE REQUIREMENTS FOR
12 DBS AND DIRECT-TO-HOME SATELLITE CARRIERS.—

13 “(1) IN GENERAL.—A satellite carrier that of-
14 fers multichannel audio or video programming serv-
15 ice or Internet access service directly to consumers
16 and that has more than 250,000 subscribers in the
17 United States shall make the service or services
18 available at comparable prices and terms in non-
19 contiguous states using any additional or replace-
20 ment satellites or transponders that are purchased,
21 leased, accessed, licensed, or otherwise used for the
22 service following the date of the enactment of the
23 Consumer Competition and Broadband Promotion
24 Act.
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“(2) NATIONWIDE COVERAGE OF DBS AND DI-

RECT-TO-HOME SATELLITES.—The Commission may

not grant a license to the operator of any satellite
in the Fixed Satellite Service, the Direct Broadcast
Satellite service, the Mobile-Satellite Service, or the
Digital Audio Radio Service that is capable of pro-
viding multichannel audio or video programming dis-
tribution or Internet access services directly to con-
sumers in the United States unless the Commission
determines that, to the extent technically feasible,
the satellite is capable of providing services to con-
sumers in Alaska and Hawaii using signal power lev-
els that are within 10 percent of the peak power lev-
els that are available in the continental United
States.

“(3) SAT